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IN THE SUPREME COURT OF INDIA ]
CIVIL ORIGINAL JURISDICTION

LA, No. 132644 of 2021
IN

Writ Petition (Civil) No. 188 of 2004

in the Matter of :

M/S RAIGANJ CONSUMER FORUM .... Petitioner
Versus

UNION OF INDIA & ORS. ... Respondents

REPLY ON BEHALF OF THE COMMITTEE-GFIL APPOINTED

BY THE HON'’BLE SUPREME COURT.

Most Respectfully Sheweth:-

1. That between the years 1994 and 1997, Golden Forest India Limited
and Golden Tourist Resort and Developers Limited, purchased lands in
question from Mr. S. R. Reddy and others. On 10.10.2021, applicant and
five others filed six applications beforé the Committee to remove the lands

.alleging the same to be of applicant, from land holding of Golden Forest
India Limited and Golden Tourist Resorts & Developers Limited, on‘the
basis of ex parte preliminary decree dated 25.6.2018 passed by District
Court, Bhongir (Telangaha). That is how Committee came to know about
the passing of ex parte preliminary decree for partition of Iénds owned by
the companies Golden Forest india Limited and Golden Tourist Resorts &

Developers Limited.
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That the applicant has mischievously obtained preliminary decree vide
judgment dated 25.6.2018 by playing fraud upon the Court and with
intent to cheat Committee and other investors of the company GFIL

and its subsidiary companies.

That the applicant has filed the present application to mislead the Court
by concealing material facts for personal gain. The applicant has
prayed for the removal or deletion of land parcels from ownership of
M/s Golden - Forests (india) Private Limited and M/s Goldén Tourist

Resorts & Development Private Limited land holding.

That the correct facts are that the company Golden Forest India
Limited and its subsidiary companies were bonafide purchasers of the
lands under reference. There are certain restraint orders passed by the
Hon’bie Supreme Court regarding the jurisdiction of other courts which
included Gourt of Additional District Judge, Bhongir with regard to the
property matters of these companies. The judgment by ADJ Bhongir
was passed without hearing this Committee which was a necessary
and proper party with respect to suit for partition filed by applicants
wherein defendant no. 6 & 7 were preceded against ex-parte along

with the other defendants.

That this Hon'ble Court on 17.08.2004 in T.C.(C) No.2 of 2004, directed
all the subordinate courts not to entertain any claim pertaining_to the
company Golden Forest Inclia Limited. The relevant portion‘ is
reproduced as under:-

“By Order dated 12" September, 2003 we directed that no other

Court except this Court shall entertain any winding up
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proceedings relating to the Respondent-Company. We now
direct that no other Court or Forum or Tribunal will entertain any
claim or application by depositors/investors for return of monies
or payment of interest as these aspects will be dealt with by this
Court after realization of all the assets. If any such claim is filed
by any party before any Court or Tribunal the same shall stand
stayed. We clarify that criminal cases are not covered by this

Order and can proceed.”

Copy of the order dated 17.08.2004 is annexed as ANNEXURE R-1
(Pg. (% topg (3 )

That this Hon'ble Court vide its order dated 15.10.2008 passed in TC (C)
No. 2 of 2004, specifically authorized this Committee to take over all the
properties mentioned in the Assets Evaluation Report prepared by Dr.
Namawati in 1998 at the instance of Golden Forests India Limited. The
Hon'ble Court also directed that if there is any valid claim of any third party
on any of the properties the same shall be considered by this Committee
and pass appropriate order subject to confirmation by the Hon'ble
Supreme Court of India.

The relevant portion of the order is reproduced below:-

“In order to facilitate the disbursement due to the investors, the
money has to be collected by selling these properties. The
Comimnittee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in

respect of any of these properties by third parties, the
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Committee may consider the same and pass appropriate orders,

subject to confirmation by this Court.”

Copy of the order dated 15.10.2008 passed by the Hon’bie Supreme

Court is annexed as ANNEXURE R-2 (Pg. [q topg 24 )

That the suit before Court of ADJ Bhongir is fully covered under the orders
dated 17.08.2004 and 15.10.2008 passed by the Hon'ble Supreme Court
and thereby it is clear that Bhongir Court has no jurisdiction to adjudicate
the suit as it pertains to properties owned by GFIL/GTRDL vide sale
deeds dated 12.1.1994, 2.1.1996, 15.4.199_37 & two sale deeds of even
date 27.1.1997. The applicant could only approach the Committee being a
third party claiming relief in the property owned by éFI L or its associate
and subsidiary companies, however the applicant clandestinely chose to
file the suit instead, by concealing true facts.

That It may be pointed out that the suit property was owned by B.
Rajaih, who died on 23.5.1982. Two of his sons namely; Mr. B. Malesh,
and B. Santosh, who were the only male successors of B. Rajaiah, sold
the property to Mr. S. R. Reddy and others in 1988-89, who further sold
the same to Golden Forests (India) Limited and Golden Tourist Resort
and Developers Limited between the years 1994 and 1997. Smt. .B.
Gowaramma widow of Sh. B Rajaiah as plaintiff and Smt. Gunuguntla
Balamani, Bathini Suvarna and Polagoni Padma daughters and Mr. B.
Malesh, and B. Santosh as sons filed a suit for declaration simpliciter
for grant of legal heir ship certificate before the Civil court for the first

time in the year 2008. Suit was decreed on 23.9.2008 granting parties
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thereto in the suit are legal heirs of Sh. B. Rajaiah. In the meanwhile
Smt. B: Gowaramma widow died on 21.11.2012.

One of the daughters filed the suit for partition impleading two brothers
as defendant no. 1 and 2 and three sisters as defendant 3 tlo 5, who
were proforma defendants and Golden Forests (India) Limited, Golden
Tourists Resorts & Developers Limited as defendant 6 to 7 for partition
of suit property as also seeking declaration that sale deeds dated
15.04.1997, 27.03.1997 and 11.09.2006 executed by Sh. S.R. Reddy
and others in favour of Golden Forests (India) Limited and Golden
Tourist Resort and Developers Limited be declared to be null and void.
The suit was filed on 23.8.2016. The suit was not contested by
defendant 1 to 5, certainly as they were colluding with the plaintiff and
defendant no. 6 to 8 were got proceeded against ex-parte by giving
their wrong addresses. The suit for declaration seeking heir-ship was
filed in 2008 i.e. after 26 years of death of B. Rajaiah. The suit for
partition was filed in the 2016 i.e. after 34 years of death of B. Rajaiah
totally concealing that B.Malesh & B. Santosh had sold the property in
1988-89.

That It may be interesting to note here that plaintiff before Bhongir
Court did not challenge the sale deed executed by defendant 1 and 2
i.e B.Malesh & B. Santosh sons of B.Rajaiah in favour of Mr. S.R.
Reddy and others. However learned court while passing the
preliminary decree held the sale in favour of defendant 6 and 7 to be
nult and void, without either impleading Mr. S.R. Reddy and others

purchaser from defendant 1 and 2 or issuing any notice tp them and
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not even setting aside sale by defendant 1 and 2 in favour of Mr. S.R.
Reddy and others.

The consequence would be that even if the sale deed in favour of
defendant 6 -to 7 is set aside, the property should revert back to Mr.
S.R. Reddy and others. However, surprisingly the ADJ Court Bhongir
declared plaintiff and defendants 1 to 5 to be owners of the property.
The plaintiff did not point out this fact to the learned court while
declaring plaintiff and defendant 1 to 5 to be owners and passing of
preliminary decree of partition. The court did not take this fact into
consideration and this led to failure of justice.

That there was no justification for filing the suit before Bhongir Court
after so many years except with malafide intention and with intent to
play fraud upon the court, to obtain favorable order/decree from the
court by concealing true facts. Moreover, brothers of Plaintiff, Mr.
Bheemagowni Mallesh, Defendant No 1 and Mr. Bheemagowni
Santosh, Defendant No 2, who sold the lands, subject matter of
litigation in the present suit, to Mr. S.R. Reddy and others, who further
sold to Golden Forest India Limited and Golden Tourist Resort &
Developers Limited, are silent and chose to remain proceeded against
ex-parte.

That interestingly Plaintiff and Defendant Nos. 1 to 5 (who were ex
parte before Bhongir Court) have approached the Committee for relief
on the basis of preliminary decree. The act of plaintiff and Defendant
No. 1 to 5 show that (1) they accept the jurisdiction of Committee and

(2) the malafide intention of the plaintiff and her collusion with
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defendant no. 1 to 5 to grab the property of Golden Forest group
companies. Court in preliminary decree set aside sale deed and held
defendant 1 to 5 to be LRs without considering the effect of sale by
defendants 1 and 2 in favour of S.R. Reddy and others.

That Mr. Bheemagowni Mallesh and Mr. Bheemagowni Santosh,
(Defendant No 1 & Defendant No 2 to the partition suit before ADJ
Court, Bhongir), while executing the sale deeds in 1988-89 in favour of
Sh.Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj, Smt. Chirra
Vijaya Laxmi also transferred physical possession of the suit property
to the purchasers and similarly purchasers frorh Defendants No. 1 &
2 further handed over physical possession' of the suit property to the
Golden Forest companies at time of execution of sale deeds. This fact
is clearly written in the sale deeds. Thus neither plaintiff nor defendants
1 1o 5 of the partition suit ever came into possession of suit property

thereafter.

It was for the first time that plaintiff filed the present suit in the year
2016 seeking partition of suit property purporting themselves to be in
possession of the suit property and also challenged the sale deed
executed by 3h. Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj,
Smt. Chirra Vijaya Laxmi purchasers of suit property from defendant 1

& 2i.e. sons of Rajaiah in favour of Golden Forest Companies.

That applicant is misleading this Hon'ble Court that the suit property is
ancestral and applicant is a coparcener in ancestral property. But the
fact is that as per own version of plaintiff to the partition suit, the property
was stated to be self-acquired property of her predecessor in interest

Sh.B Rajaiah. Even if the plaintiff and defendant 3 to 5 to the suit had
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right of succession, they had waived of and relinquished their rights in
favour of their brothers defendants 1 and 2 to the suit, when the property
was sold by defendant no. 1 & 2. Thus the applicant is estopped from
claiming any right as coparcener.
That the concealment of facts before ADJ Court Bhongir by the Plaintiff
and her collusion with defendants 1 to 5 for their personal gains
amounts to fraud, which has been played on the court, Section 44 of
Indian Evidence Act specifically provides opportunity to opposite party
to plead and prove if any judgment has been obtained by playing fraud
on the Court. |
Section 44 in the Indian Evidence Act, 1872reads as under:
“44. Fraud or collusion in obtaining judgment, or ir;c;c;mpetency
of Court, may be proved.—Any party to a suit or other
proceeding may show that any judgment, order or decree which
is relevant under section 40, 41 or 42 and which has been
proved by the adverse party, was delivered by a Court not
competent to deliver it, or was obtained by fraud or collusion.”
This view finds support from pronouncement of Hon’blé Supreme Court
in case Hamza Haji Vs State of Kerala in C.A. No. 3535 of 2006

decided on 18.08.20086.

That the Committee immediately upon coming to know of the suit and the
main Suit OS No. 136 of 2016 before court of Addl. District Judge,
Bhongir:

(a) IA No. 3 of 202l1 for impleadment of Committee as defendant

which was heard on 12.7.2022 and disposed of vide order dated
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1.8.2022 by allowing the Committee to become party in IA 538 of
2018 moved by the plaintiff for passing final decree only.
Therefore, the Committee on the next date 29.8.2022 tried to file
an |A for clarification of order dated 1.8.2022 as to whether the
Committee is impleaded in the main suit or only in the 1A 538 filed
for passing final decree but the same was not accepted by the Ld.
Court as it was not in a prescribed format under the AP Civil Rules
of Practice and Circular Orders, 1990;

|A No.5 of 2021 for two reliefs: (1) for dismissal of Suit under O-7
R-11 of CPC and (2) for setting aside ex parte preliminary decree
under O-9 R-9 of CPC. This IA was heard on_29.8.2022. On a
verbal direction by the Id. Court, the counse! of the Committee filed
memo regarding pressing only one relief regarding dismissal of
Suit under O-7 R-11 of CPC, as only one relief can be sought
under Rule 55 of the AP Civil Rules of Practice and Circular
Orders, 1990 which was shown to the counsel in the court.
However, the memo filed by the counsel reserved the right of the
Committee to file separate |A with regard to the second prayer for
setling aside ex parte preliminary decree under O-9 R-9 of CPC.

IA No. 4 of 2021 again for two reliefs: (1) for impleadment of the
Committee under O-1 R-10 of CPC and (2) for dismissal of Suit
under O-7 R-11 of CPC. This IA was also heard on 29.8.2022 and
the counsel of the Committee endorsed on the 1A that it was in
fructuous in view of order passed in IA No.3 and Rule 55 which

aoes not allow two prayers in‘an 1A
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That the Committee has thus aiready through IA No. 3 4, and 5 of 2021
pleaded that the fraud has been played on the court by the concealment
of facts and collusion of plaintiff with Defendant Nos. 1 to 5. The
Committee has also filed various orders passed by this Hon'ble Court as

Annexures which are evidence and prove the act of fraud by them.

It is well known precedent that 'Fraud vitiates everything’. This Hon’ble
Court has time and again passed various order vide which it has

directed that fraud or collusion in obtaining judgment is a sufficient

ground for vacating it. The Committee is filing one of such order of this

Hon’ble Court: order dated 18.8.2006 passed in Hamza Haji vs State of
Kerala. The relevant portions of the order are para 11 to 19. Copy of
the order dated 18.8.2006 passed by this Hon'ble Court is annexed as

ANNEXURER-3 (Pg. 9.$ topg 157)

tn view of the above. itis prayed for that:

i. This Hon'ble Court be pleased to dismiss the application, as the
same is misleading; and

ii. ex-parte judgment/preliminary decree dated 25.6.2018 passed by

Bhongir court may be set aside being unlawful and passed without

jurisdiction.

New Delhi Filed by

Date: . 7 Soumya Datta,

Advocate on record
Counsel for the Committee - GFIL
{Appointed by Hon'ble Supreme Court of India)




]

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

lLA. No. 132644 of 2021
IN

Wit Petition (Civil) No. 188 of 2004

In the Matter of :

M/S RAIGANJ CONSUMER FORUM ... Petitioner
Versus
UNION OF INDIA & ORS. .... Respondents

AFFIDAVIT

That | am one of the members of the Committee appointed by the Hon'ble
Supreme Court.” | am duly authorised and being fully competent and fully
conversant with the facts and circumstances of the case, | am competent to

swear this affidavit.

2. That | have read the contents of accompanying reply which has been

prepared under my instructions.

3. That the contents of the accompanying reply are true and correct to the

best of my knowledge and are derived from record of the case. Annexure are

true copy of its original. a ’

———

DEPONENT



VERIFICATION:

] 1

I, the deponent above named, do hereby verify and state that the contents of

paragraph 1 to 17 of the affidavit are true to my knowledge based on records

of the case, no part of it is false and nothing material has been concealed

there from.

Verified by me at on this the 5 day of October, 2022.
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Certifiea that the Affidavit'SPA/GPA
has beon read over 3 explained to the
Deponant! Evecu: ant who seems
perfectly to understand the same at the
time of making thereof.

020CT2022

A"TEQTED AS IDENTIFIED

MEENA KUMARI
NOTARY CHANDIGARH

-

N
DEPONENT

;?nmamnmaavnfboummaat
Hae;'n explained tc_: thie eponent / executants
2/ 8he has admitted thic sume to the correct
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ITEM No.1 Court No. 3 SECTION XVIA

[

SUPREME COURT OF INDIA

RECORD OF PROCEEDINGS

I.A.Nos. 1- 33 in TRANSFERRED CASE (CIVIL) No. 2 OF 2004

THE SECURITIES & EXCHANGE BD. OF INDIA Petitioner (s)
VERSUS
THE GOLDEN FORESTS (I) LTD. Respondent (s)

(For intervention and for seeking an order of restraint/injunction and for
impleadment and for seeking certain urgent directions and stay and
directions and stay/intervention/ directions and office report)

WITH LANos. 1-4in T.C. (Civil) No. 68/2003

(For directions and office report)
W.P. (Civil) No.188/ 2004

(With applIn. for directions }

Date : 17/08/2004 These Petitions were called on for hearing today.
CORAM :
HON'BLE MR. JUSTICE S.N. VARIAVA

HON'BLE MR. JUSTICE G.P. MATHUR



For Petitioner(s)

For Respondent(s)

Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Ms.

Ms.

Mr.
Mr.
Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Bhargava V.Desai, Adv. t/l’!

Sanjeev Kumar Singh, Adv.

. Pradeep Kumar Malik, Adv.
. Naresh Bakshi,Adv.
. Manoj Roy, Sr.Adv.

. Ranjan Mukherjee, Adv.

. M.N.Krishnamani, Sr. Adv.

Parthapratim Chaudhuri, Adv.
K.5.Rana, Adv.

K.C.Dua, Adv.

Himanshu Bhuttan, Adv.
Kiran Surj ,Adv

Amrita Swarup, Adv.
Himanshu Upadhyay, Adv.
P.N.Puri, Adv.

Raja Bahadur Singh Jain, Adv.
Vikas Jain, Adv.

Neeraj Sharma, Adv.

Gaurav Dhingra, Adv.

. M.C. Dhingra ,Adv

Aditya Kumar Chaudhary,'Adv.

Neeraj Kumar Jain, Adv.



Mr. Bharat Singh, Adv.

Mr. Sanjay Singh, Adv.

Mr. Ugra Shankar Prasad ,Adv
Mr. N.R.Choudhury, Adv.

Mr. Somnath Mukherjee ,Adv
Mr. Manoj Roy, Sr.Adv.

Mr. Ranjan Mukherjee, Adv.
Ms. Minakshi Vij ,Adv

Mr. Rabi N.Raut, Adv.

Ms. V.D.Khanna, Adv.

Ms. Nirmala Gupta, Adv. for
M/S .M. Nanavati Associates
Mr. Kh. Nobin Singh ,Adv

Mr. Gireesh Kumar, Adv.

Ms. Suruchii Aggarwal \Adv.

Mr. Ashim Aggarwal, Adv.

- Mr. Subramonium Prasad ,Adv

Mr. Abhijit Ser;.upta ,Adv.
Mr. G.Venkatesh, Adv.
Mr. D.Bharat Kumar, Adv.
Mr. Anand, Adv.

Mr. Pijush K.Roy, Adv.

Mr. G. Ramakrishna Prasad ,Adv



Mr. Alok Gupta,Adv. [ 4
Mr. Tara Chandra Sharma, Adv.

Ms. Neelam Sharma, Adv.

Mr. S.Wasim A.Qadri, Adv.

Mr. L.R.Singh, Adv.

UPON hearing counsel the Court made the following
ORDER

Heard all parties.

All Petitioners in Transferred Petitions to make copies of their
Petition and all relevant papers. Enough sets must be prepared for use
by the Court and for handing over to SEBI, RBI and cjtﬁér parties to
those Petitions. This is to be done within a month from today.

In furtherance of our earlier Order, we direct that the Company,
its Directors, Officers, Employees, Agents and/or Power of Attorney
holders are restrained from alienating, encumbering, creating any third
party right or transfeiring in any manner whatsoever any of the assets
of the Company and/or their personal assets. They are also restrained
from making any withdrawal from any of the accounts wherever the
accounts may be.

This Court proposes to appoint a Committee for the purposes

of taking charge of all the assets of the Company and for scrutinizing
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the various claims by the various claimants against the Company. Till
such Committee is appointed, the Provisional Liquidator appointed by
the Punjab & Haryana High Court and the Recelver appointed by the
Bombay High Court shall continue to operate save and except that they
shall also not transfer or dispose of any asset of the Company.
However, they may proceed to take charge of the assets and take
follow up action including legal action which they deem necessary.
The District Magistrate and Police to give all assistance to these two
persons for the purposes of the recovery of the assets of the Corﬁpany
wherever those assets may be. |

In our view, none of the depositors and investors are
necessary or proper parties in these Petitions. All Applications for
intervention/impleadment filed by the depositdrsfinvestors stand
dismissed. The depositors/investors must submit their claims before
the Committee which will be appointed bay the Court who will consider
théir claims. This Court will then decide how the assets of the
Company should be distributed.

¢ Order dated 12" September, 2003 we directed that no
other Court except this Court Vshall entertain any winding up
proceedings relating to the Resporident—Company. We now direct that
no other Court or Forum or Tribunal will entertain any claim or
application by depositors/investors for return of monies or payment of

interest as these aspects will be dealt with by this Court after
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realization of all the assets. If any such claim is filed by any party
before any Court or Tribunal the same shall stand stayed. We clarify

that criminat cases are not covered by this Order and can proceed.

LANos. 1.5.9.6,30. 7. 14, 15.32in T.C.{C) No.2/2004

Learned counsel appearing for the Applicants are not pressing these

|.As. These |.As. are dismissed as not pressed.

LA. No. 25in T.C. (C) No.2/2004

Learned counsel for the Applicants seeks leave of the Court to

withdraw this LA, |.A_is accordingly dismissed as withdrawn.

LA. No.11 in T.C. (C) No.2/2004 -

Learned counsel for the Applicanis states that this I.A. has become
infructuous. It is dismissed as such. .

LA _No.28inT.C. (C} No.2/2004

Time to deposit the amount is extended by four weeks from today. Itis
clarified that if the entire amount is not deposited within four weeks

from today the earlier order will stand vacated.

List these matters on 19™ August, 2004,
Anita (Jasbir Singh)
Court Master

HTRUE TYPED COPY/!



AHINE XU RE- -7

ITEM NO.2 COURT NOA SECTION XVIA

SUPREME COURT OF INDIA RECORD OF PROCEEDINGS

| ANos.60-83,85-90 & 1.A.N0.91-92 & 93in T . (C) Nn 2/2004

THE SECURIIIES & EXCHANGE BD. OF INDIA .....Petitionet{s)
VERSUS
THE GOLDEN FORESTS (1) LTD. ....Respondent(s)

(For quashing order dated 2.5.2007 passed. by the Chairman,
Committee-Golden Forest {India) Ltd. and ad-interim ex-pa-rte stay and
for seeking urgent directions and impleadment and directions and
permission to file additional documents and impleadment/ direction/
objection and intervention and impleadment/direction/ stay, and
application to file rejoinder affidavit and directions and office report)
with 1.A. Nos5.27, 29-38 in T.C.(C) No.68/2003 (For confirmation of sale
and for quashing/ sefting aside of order passed by the Chairman
Committee and stay and intervention and directions and impleadment
and merger of 110 companies with GIFL and for permission to file
additional documents and office report) with Contempt Petition (Civil)
N0.74/2007 in T.C.(C) No.2/2004 With T.C.(C) No.1/2004 (With appin.
for early hearing and directions and office repori)With W.P.(C)

No.188/2004 (With appln. for directions and office report)
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Date: 15/10/2008 These Petitions were called on for hearing today.

CORAM :
HON'BLE THE CHIEF JUSTICE
HONBLE MR. JUSTICE P. SATHASIVAM

HON'BLE MR. JUSTICE J.M. PANCHAL

For Petitioner(s) Mr. Bhargava V. Desai, Adv.
Mr. Rahul Gupta, Adv.
Ms. Reema.Sharma, Adv.

M

=

. Ajay Majithia, Adv.
Mr. Rajesh Kumar, Adv.

Dr. Kailash Chand, Adv.

For the Committee Ms. Suruchii Aggarwal, Adv
Mr. Prashant Chauhan, Adv.
Mr. Arvind Gopal, Adv.

WP(C) 188/04 Mr. Ranjan Mukherjee, Adv.

For Applicant(s) Mr. K.N. Krishnamani, Sr. Adv.
Mr. Shagir Khan, Adv.

TC(C) 1/04 Mr. Somnath Mukherjee, Adv.
Mr. S. Ravishankar, Adv.
Mr. Vivek Shukia, Adv.

For Respondent(s) Mr. Anil Kumar Sharma, Adv.

| Mr. Shailendra Bhardwaj,Adv.

Mr. S.B. Sanyal, Sr. Adv.




Mr. Anand Prakash, Adv.

Mr. T.D. Kashiar, Adv.

For Ms. S. Usha Reddy, Adv.
Mr. S.K. Nandy, Adv.

Mr. Y.P. Dhingra, Adv.

Ms. Kusum Chaudhary, Adv.

Mr. Subodh Markandeya, Sr. Adv.

Mr. Alok Gupta, Adv.

Ms. Shalu Sharma, Adv.
Mr. Manoj Swarup, Adv.

Mr. P.S. Patwalia, Sr. Adv.
Mr. Anandeshwar Gautam, Adv.
Mr. Joseph Pookkatt, Adv.
Mr. Prashant Kumar, Adv.
Fg)r M/s AP & J Chambers
Mr. D.N. Goburdhan, Adv.
Mr. Arun Kumaf Sinha, Adv.
Mr. Ranjan Mukherjee, Adv.
" Mr. Ajay Majithia, Adv.

Mr. Rajesh Kumar, Adv.

Dr. Kailash Chand, Adv.

Mr. S. Ravi Shankar, Adv.
Mr. G.L. Rawal, Sr. Adv.

Mr. Ashwani Kumar, Adv.

Mr. Kuljeet Rawal, Adv.
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Mr. Subramonium Prasad, Adv.

Ms. Sunita Sharma, Adv.

Mr. Rana Ranjit Singh, Adv.

Mr. Somvir Singh Daswal, Adv.

Mr. Shreepal Singh, Adv.

Mr. S.K. Sabharwal, Adv_

Mr. Jatinder Kumar Bhatia, Adv.
Ms. S. Usha Reddy, Adv.

Ms. Naresh Bakshi, Adv.

Mrs. Varuna Bhandari Gugnani, Adv.
Mr. Rameshwar Prasad Goyal, Adv.
Mr. S.N. Pandey, Adv.

Mr. C.S. Ashri, Adv.

Ms. Shalu Sharma, Adv.

Mr. N.R. Choudhury, Adv.

Mr. Tara Chandra Sharmla, Adv.

Ms. Neelam Sharma, Adv.

UPON hearing counsel the Court made the following

ORDER

Dr. Namavati has filed the list of immovable properties owned and
possessed by the Golden Forests (1) Lid and its group of

companies. These properties were allegedly purchased by
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Golden Forest (1) Ltd. and other group of companies. It is said

that the title deeds vest with these respondents.

It is stated that huge amounts were invested in these companies.
A Committee had been appointed by this Court oh 19.8.2004,
consisting of a retired Chief Justicé of the Delhi High Court and
two District Judges. The said Committee had taken possession of

substantial propertieé owned by the respondents.

In order to facilitate the -disbursement due to the investors, the
money has to be collected by selling -these properties. The
Com'mittee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in respect
of any of these properties by third parties, the Committee may
consider the same and pass appropriate orders, subject to

confirmation by this Court.

As regards the sale of properties is concerned, the Committee
may make appropriate. publication regarding the sale and
sufficient notices be issued to the prospective purchasers by
publishing the same in the local newspapers having wide
~circutation in the area where the property is situéted. Any sale
conducted by the Committee shall be bésed on valuation made
by either by the Commiitee or by other abproved valuer aﬁd upset

price is fixed before sale is finalized. The sale is, however, subject
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to the confirmation by this Court. As soon as the sale is over, the
details including the purchase price and all the details shall be

made over to this Court for the purpose of confirmation.

As soon as the bid is over the applicant/the 'prospective
purchaser shall deposit 20% of the amount in a nationalized bank
in the account maintained by the Committee. !f there is any
difficulty in getting the possession of any property owned by the
respondents, the matter shall be reported to this Court and/or the
Committee can also itself request for police aid or any other
assistance from the governmental authorities. On all the pending
applications, the Committée shall pass appropriate orderé subject

to confirmation by this Court.

As regards the pending claim of the petitioners/applicants the

committee may pass appropriate orders and a gist of these
orders be made available to this Court for further orders.
List in the month of March, 20089.

(R.K.Dhawan) ' Veera Verma)
Court Master Court Master
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~UDGMENT :

JUDGMENT
{ARISING OUT OF S.L.P. {(C) NO.5600-5601 OF 2004)

B.K. BALASUBRAMANYAN, J.

i. Leave granted.
:\\v
z. In the year 1968, the appellant herein claims to

have purchased an extent of 22.25 hectares of land blocked in

Survey No.2157 in Palakkayam Village, Mannarghat Taluk.

The dsed was accompanied by a sketch showing the property :
conveyed. It is seen that the appellant disposed of almost the -
entire property by way of assignments mostly in the years :
1971 and 1972 and by way of a gift of 5 acres to his brother. ’ !
Thus, he was left with no property allegedly acquired under '
the sale deed No. 2685 of 1968 of the Mananarghat sub

Redistry.

3. On 10.5.1971, The Kerala Private Forests {Vesting )
and Assignment) Act, 1971 (for short "the Act") came into ‘
force. In the year 1979, the appellant filed an application, i

O.A. No.247 of 1979, before the Forest Tribunal, Manjeri,
urnder Section 8 of the Act seeking a declaration that the
application scheduled property was not a private forest liable

to be vested in the Government. He scheduled 8.10 hectares
2guivalent to 20 acres in S8y. No. 2157, Agali Village,
~nnarghat Taluk in the application. He claimed exemption

k}der Section 3(2) of the Act and in the alternative, claimed

that even if the land was private forest, the same was held by

him as owner under his personal cultivation and with intent to i
cultivate and that it is within the ceiling limit applicable to him !
under the Kerala Land Reforms Ackt and hence the same may i
be declared toc be exempt from vesting under Section 3(3) of :
the Act. Through the forest authorities, the State of Kerala . i
£iled objections to the original application. It was contended :
that the land was private forest; that the Madras Preservation
of Private Forests Act applied to the same; and it continued to
be a forest under the Act and hence the prayer under Section
3{2) of the Act was unsustainable. The claim under Section
3{3) of the Act was also opposed on the plea that the appellant i
nad no valid title to the land, that it was not cultivated and }
that the appellant had no intention to cultivate the same. By !
order dated 17.12.12,0, the Forest Tribunal held :hat the land ’
was forest to which the Madras Preservation of Private Forests
Act applied immediat :ly prior to 10.5.1971, the appointed day
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and it continued to be forest under the Act. The Tribunal
accefted the evidence of the officer examined on behalf of the
Stace to find that the area was full of forest tree growth.
Thus, the claim of the appellant under Section 2(2) of the Act
was negatived. The claim of the appellant was upheld by the
Tribunal under Section 3(3) of the Act by rejecting the plea of
absence of title in the appellant based on a pending litigation
as set up by the State. It upheld the title and possession of
the appellant as per the deed of purchase, Document No. 2685

of 1968 put forward by him. It held that the extent claimed
did not exceed the extent of ceiling area applicable to the
zppellant under Section 82 of the Kerala Land Reforms Act.

It, therefore, excluded the 20 acres scheduled to the
spplication and declared it as not vested in view of Section 3{3)

cf the Act. The State filed an appeal, MFA No.328 of 1981,
agalnst the said decision in the High Court under Secticn 8A
of the Act. The High Court, on 8.3.1983, dismissed the

appsal at the stage of admission on the ground that a specific
ground of challenge to the finding based on Section 3(3) of the
Act had not been raised in the memorandum cof appeal. The
crder of the Forest Tribunal in that sense became final.
4, Due to widespread complaints and emerging public
cpinicn, the Government realised that quite a number of
applications before Forest Tribunals for exemption or

lusion were got allowed by unscrupulous elements with the
Sennivance of the Forest Authorities and even of counsel
engaged by the State before Porest Tribumals and before the
Yigh Court. Hence, an amendment to the Act was brought
sbout with effect from 19.11.1983, conferring a right on the
Custodian of Vested Forests to apply for review of the
decisions of Forest Tribunals and conferring power on the
State Government to file appeals or applications for review in
certain other cases before the concerned court and for other
incidental matters. Pursuant to this availability of power, the
Srate filed R.P. No.219 of 1987 on 14.3.1987, before the Forest
Tribunal seeking a review of the decision of the Forest
Tribunal dated 17.12.1980. It is seen that a commission was
taken out in these proceedings presumably on the dispute
whether the property scheduled was under cultivation or was
vart of a dense forest. On 14.3.1988, the Forest Tribunal
dismissed the review petition on the ground that its order
sought to be reviewed, had merged with the judgment ¢f the
High Court in MFA No.328 of 1981, which, as we have already
noticed, was dismissed at the admission stage. Whether the
view of the Forest Tribunal that it could not review the order in
evercise of power under Secticn 8B of the Act, notwithstanding
&_} dismissal of the appeal from its decision at the stage of
admission, need not be considered at this stage. The fact
remains that the Forest Tribunal dismissed the review
petition.

5. On 30.3.1989 the appellant approached the High
Court with O.P. No.2926 of 1989 invcking Article 22€ of the
Constitution of India praying for a writ of mandamus directing
the State and the Forest Officials to restore to him the 20

acres cf land in implementation of the order of the Forest
Tribunal in O.A. No.247 of 1979. Though the State and the
Forest Authorities opposed the prayer, by order dated

28.8.1990, the High Court allowed the writ petition and issued

a writ of mandamus directing the State to restore to the
appellant the 20 atres of land. It may be noted that the forest
autho ities had not filed a counter-affidavit in that writ

petit on, though at the hearing, the Government pleader

appea’ ing on behalf of the State had submitted that there was

. Page 2 of 11
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difficulty in surveying and 1dent1fy1ng the land to be restored.
Since the land could not be restored within the time fixed by
the High Court, the State and the forest officers obtained an
extension of time to comply with the writ of mandamus issued

by the High Court.

6. It appears that at this stage the Custodian realised
that the very approach of the appellant to the Feorest Tribunal

was a frauvdulent attempt to knock off forest land vested in the
State and on the date he made the application before the

Forest Tribunal, the appellant had no vestige of right in the
application schedule property, he having sold or transferred

the entire extent of land allegedly purchased by him under
document No.2685 of 1968, the title he put forward when he
approached the Forest Tribunal. On 1.1.1991, nearly eight

years after the dismissal of MFA No.328 of 1981 by the High

Court at the stage of admission, the State filed RP No.17 of

1991 for a review of the order in the appeal, accompanied by

an application for condoning the delay cf seven years eight

months and twenty six days in filing the review. Without
considering the merits of the case or the nature of the attempt
made by the appellant as put forward by the State in the

petition for review, the High Court on 18.11.1993, dismissed

the petition for condoning the delay in filing the review petition
or the ground that no sufficient cause had been made out for

{ doning such a long delay. Conseguently, the High Court
dismissed the review petition without going into the merits of
the same. Though the State of Kerala filed an application for

special leave to appeal in this Court as a SLP) No.l631l8 of
1994, the same was not entertained by this Court and it was
rejected on 3.10.1994.

7. The appellant thereafter moved an application
under the Contempt of Courts Act before the High Court,
which was numbered as CCC 274 of 1997. He complained of
non-restoration of the land. In the face of the contempt of
court proceedings initiated and entertained by the High Court,
the State and the forest authorities purported to handover as
per a mahazar and plan, 20 acres of land to the appellant and
produced the mahazar and the plan before the High Court.
Taking note of this, the High Court by erder dated 24.10.1997,
closed the contempt of court proceedings recording that the
mandamus earlier issued by the High Court had been obeyed.
8. The attempt to handover 20 acres of fragile forest to
the appellant, generated considerable public opinion and
protest that it ultimately forced the State and the forest
‘thorities, to approach the High Court again with a petition
~. L review. On 2.11.2000, a petition for review was filed as
CMP No.456 of 1991 in RP No.17 of 1991 in MFA No.328 of
1981 to review the order of the Division Bench dated
18.11.1983, whereby the High Court refused to condone the
delay in filing the review petition against the order in MFA
No.328 of 1981. Another review petition was filed to review the
order in OP No.2926 of 1989 issuing the writ of mandamus
directing restoration. Yet another review petition was filed to
review the order in the contempt of court case CCC No.274 of
1397, One other review petition was filed to review the order in
MFA No.328 of 1981 itself which was not numbered
presumably on the objection that it was really a petition to
review an order on a review petition. Meanwhile a body of
citizensg filed a writ petition, OP No.20946 of 1997 praying for
she issue of a writ of mandamus directing the respondent
State not to assign, release or surrender 20 acres of evergreen
forest to the appellant, and for a writ of prohibition restraining
the appellant from carrying on any felling activity in the

_Page 3 of 11
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propgrty including the clearing of natural growth. Cne other
writ:petition was filed allegedly by the asgignees from the
appeilant. The Division Bench of the High Court heard all
these review petitions together along with the two writ
petitions filed by strangers. The High Court found that the
appellant had secured an order from the Forest Tribunal by
playing a fraud on it and since fraud vitiates the entire
proceedings it was a fit case where the High Court should
exercise its jurisdiction invoking Article 215 of the
Constitution of India and set at naught, the order of the Forest
Trigunal found to be vitiated by fraud. Thus, the High Court
allowed the claim of the State and that of the writ petitiocners
and setting aside the order of the Forest Tribunal in OA
No.247 of 1972, dismissed that application filed by the
appellant before the Forest Tribunal. The High Court also
directed the State to take back the 20 acres of land said to
have been put in the possession of the appellant during the
pendency of the contempt of court case. This decision of the
High Court is challenged by the appellant, the applicant before
the Forest Tribunal, in these appeals.
9. It is contended on behalf of the appellant that the
High Court had far exceeded its jurisdiction and has acted
illegally in setting aside the order of the Forest Tribunal which
had become final long back and which had been given effect

that too, by the intervention of the High Court. It is
“S<bmitted that the High Court had mo jurisdiction or authority
to set at naught the two earlier orders of Division Benches of
co-equal strength -and that too at this belated stage and thus
the order suifered from patent illegalicy. On facts it was
contended that the finding that the order was procured by the
appellant by playing a fraud on the Tribunal was not justified
and no occasion arcose for the High Court to exercise its
jurisdiction under Article 215 of the Censtitution of India,
assuming it had such a jurisdiction to interfere with the earlier
orders. On behalf of the State it is contended by learned
senior counsel that fraud vitiates everything, that if an order is
vitiated by fraud, it does not attain finality and it can be set at
naught by a proper proceeding and on the facts and in the
circumstances of the case, the High Court was fully justified in
setting aside the order of the Forest Tribunal. It is submitted
that the High Court has only follewed the ratio of the decisions
of this Court and there is nothing illegal in the decision
rendered by the High Court. On facts, fraud was writ large
and this was a case where the High Court ought to have
interfered and the interference made was fully justified.
Counsel further submitted that since the appellant had come
&h;th unclean hands and had obtained a relief by playing a
fraud on the court, this was a fit case where this Court should
‘decline to exercise its discretionary jurisdiction under Article
136 of the Constitution of India, sought to be invoked by the
appellant. It was submitted that the appeals deserve to be
dismissed.

10. It is true, as observed by De Grey, C.J., in Rex Vs.

Duchess of Kingston [ 2 Smith L.C. 687] 'that:
"'Fraud' is an intrinsic, collateral act, which
vitiates the most soclemn proceedings of courts

of justice. Lord Coke says it avoids all judicial
acts ecclesiastical and temporal".

In Kerr on Fraud and Mistake, it is stated that:
"in applying this rule, it matters not
" whether the judgment impugned has

been pronounced by an inferior or by the

nighest Courc of judicature in the realm,

-

_Page 4 of 11

2%

il



http://JUDIS.NIC.IN ) ) SUPIEEL@iLCOU?E_OF_II\TD_IA o Page 5 of 11
but in all cases alike it is competent for

every Court, whether superior or inferior, (zLé7

to treat as a nullity any judgment which

can be clearly shown to have been

obtained by manifest fraud."

it is alsc clear as indicated in Kinch Vs. Walcott [192%
APPEAL CASES 482] that it would be in the power of a party
te a decree vitiated by fraud to apply directly to the Court
which pronounced it to vacate it. According to Xerr,

"In order to sustain an action to impeach

a judgment, actual fraud must be shown;

mers constructive fraud is not, at all ¢

events after long delay., sufficient\005\005\005

but such a judgment will not be set aside

upon mere proof that the judgment was

osbtained by perjury."

{See the Seventh Edition, Pages 416-417)

il. In Corpus Juris Secundum, Volume 49, paragraph
265, it is acknowledged that,

"Courts of record or of general

jurisdiction have inherent power tc vacate

~r set aside their own judgements".

Th paragraph 269, it is further stated,

"Fraud or collusion in obtaining judgment

is a sufficient ground for opening or
vacating it, even after the term at which it
was rendered, provided the fraud was
extrinsic and collateral te the matter tried
and not a matter actually or potentially in
issue in the action.

It is also stated:
"rraud practiced on the court is always
ground for vacating the judgment, as
where the court is deceived or misled as
to material circumstances, or its process
is abused, resulting in the rendition of a
judgment which would not have been
given if the whole conduct of the case had
been fair®.

Khiz. . In American Jurisprudence, 2nd Edition, Volume 46,
paragraph 825, it is stated,
rIndeed, the connection of fraud with a
judgment constitutes one of the chief
causes for interference by a court of
equity with the operation of a judgment.
The powei of courts of eguity in granting
suchn relief is inherent, and frequent
applications for equitable relief against
judgments on this ground were made in
equity before the practice of awarding
new trials was introduced into the courts
of common law.

Where fraud is involved, it has been held,
in some cases, that a remedy at law by
appeal, error, or certiorari does not
preclude relief in equity from the
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judgment. Nor, it has been said, is there
any reason why a judgment obtained by
fraud cannot be the subject of a direct
attack by an action in equity even though
the judgment has been satisfied.™

3. The law in India is not different. Section 44 of the
Evidence Act enables a party otherwise bound by a previous
adjudication to show that it was not final or binding because it
is vitiated by fraud. The provision therefore gives jurisdiction
and authority to a Court to consider and decide the guestion
whether a prior adjudication is vitiated by fraud. 1In Paranjpe
Ve. RKanade [ILR 6 BOMBAY 148], it was held that it is always
competent to any Court to vacate any judgment or order, if it

ke proved that such judgment or order was obtained by

manifest fraud. In Lakshmi Charan Saha Vs. Nur Ali [ ILR 38
Calcutta 936], it was held that the jurisdiction of the Court in
trving a suit questioning the earlier decision as being vitiated
by fraud, was not limited to an investigation merely as to
whether the plaintiff was prevented from placing his case
properly at the prior trial by the fraud of the defendant. The
Courlt could and must rip up the whole matter for determining
whecther there had been fraud in the procurement of the

decree.

{

g ‘ In Manindra Nath Mittra Vs. Hari Mondal [24
Calcutta Weekly Notes 133), the Court explained the elements
to be proved before a plea of a prior decision being vitiated by
fraud could be upheld. The Court said

"with respect to the question as to what

constitutes fraud for which a decree can

be set aside, two propositions appear To

be well established. The first is that

aglthough it is not permitted to show that

the Court (in the former suit) was

wistaken, it may be shown that it was

misled, in other words where the Court

has been intentionally misled by the

fraud of a party, and a fraud has been

committed upon the Court with the

intention to procure its judgment, it will

vitiate its judgment. The second is that a

decree cannot be set aside merely on the

ground that it has been procured by

perjured evidence".

\_de position was reiterated by the same High Court in Esmile-
Ud-Din Biswas and Anxy. Vs. Shajoran Nessa Bewa & Ors.
[132 INDIAN CASES 897]. It was held that it must be shown
that fraud was practised in relation to the proceedings in the
Court and the decree must be shown to have been procured by
practising fraud of some sort upon the Court. In Nemchand
Tantia Vs. Kishinchand Chellaram ({(India} Ltd. [63 Calcutta
Weekly Notes 740], it was held that a decree can be re-opened
by & new action when the court passing it had been misled by
fraud, but it cannot be re-opened when the Court is simply
mistaken; when the decree was passed by relying on perjured
evidence, it cannot be said that the court was misled.

15. It is not necessary to multiply authorities on this
question since the matter has come up for consideration

before this Court on earlier occasions. In 5.P. Chengalvaraya
Naidu (Dead) by LRs. Vs. Jagannath (Dead) by LRs & Ors.

[(1993) Supp. 3 SCR 422], this Court stated that,

_Page 6 of 11
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"it is the settled proposition of law that a
judgment or decree obtained by playing : ‘ {BI
fraud on the court is a nullity and non

est in the eyes of law. Such a

iudgment/decree --- by the first court or
by the highest court --- has to be treated
as 2 nullity by every court, whether
superior or infericr. It can be challenged

in any court even in collateral
vroceedings . ™

The Court went on tc cobserve that the High Court in that case
was totally in error when it stated that there was no legal duty
cast upon the plaintiff to come to Court with a true case and
prove it by true evidence: Their Lordships stated,

"The courts of law are meant for

imparting justice between the parties.

One who comes to the court, must come

with c¢lean hands. We are constrained to

say that more often than not, process of

the Court is being abused. Property \026

grabbers, tax \026 evaders, Bank \026 loan \026

dodgers, and other unscrupulous persons

from all walks of life find the court-

i\ zess a convenient lever to retain the

irfegal-gains indefinitely. We have no

hesitation to say that a person, whose

case 1s based on falsehood, has no right

te approach the Court. He can be
summarily thrown out at any stage of the
litigation".

In Ram Preeti Yadav Vs. U.P. Board of High School and
Intermediate Education & Others [(2003) Supp. 3 SCR 352],
this Court after gquoting the relevant passage from Lazarus
Estates Ltd. Vs. Beasley [{1956) 1 All ER 341] and after
referring to S.P. Chengalvaraya Naidu (Dead) by LRs. Vs,
Jagannath (Dead) by LRs & Ors. (supra) reiterated that fraud
avoids all judicial acts. 1In State of A.P. & Anr. Vs. T.
Suryachandra Rao [(2005) 6 SCC 149], this Court after
referring to the earlier decisions held that suppression of a
material document could also amount to a fraud on the Court.
It also quoted the cbservations of Lord Denning in Lazarus
Estates Ltd. Vs. Beasley {(supra) that,

g judgment of a Court, no order o. a

L\\_,.'Lister, can be allowed to stand if it has been

cbtained by fraud. Fraud unravels

everything."”

16. According to Story’s Equity Jurisprudence, 1l4th
Edn., Volume 1, paragraph 263: ‘

"Fraud indeed, in the sense of a Court of

Equity, properly includes all acts, omissions,

and concealments which involve a breach of

legal or equitable duty, trust, or confidence,

justly reposed, and are injurious to another, or

by which an undue and unconscientious

advantage is taken of another.®

In Patch Vs. Ward [1867 {3) L.R. Chancery Appeals 203], Sir
John Rolt, L.J. held that:
1Fraud must be actual positive fraud, a
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meditated and intentional contrivance to keep
the parties and the Court in ignorance of the
real facts of the case, and obtaining that
decree by that contrivance.'

This Court in Bhaurao Dagdu Paralkar Vs. State of
Maharashtra & Ors. [2005 (7) SCC 605] held that:
"Suppression of a material document would

also amocunt to a fraud on the court.

Although, negligence is not fraud, it can be
evidence of fraud."

17. Thus, it appears to be clear that if the earlier order
from the Forest Tribunal has been obtained by the appellant
on perjured evidence, that by itself would not enable the Court
in exercise of its power of certiorari or of review or under
Article 215 of the Constitution of India, to set at naught the
earlier order. But if the Court finds that the appellant had
founded his case before the Forest Tribumal on a false plea or
on a claim which he knew to be false and suppressed
documents or transactions which had relevance in deciding
his claim, the same would amount to fraud. In this case, the
angellant had purchased an extent of about 55 acres in the
1;Jr 1968 under Document No. 2685 of 1968 dated 2.6.1968.
He had, even according to his evidence before the Forest
Tribunal, gifted 5 acres of land to his brother under a deed
dated 30.1.1969. 1In addition, according to the State, he had
sold, out of the extent of 55.25 acres, an extent of 49.93 acres
by various sale deeds during the years 1971 and 1972.
Though, the details of the sale deeds like the numbers of the
registered documents, the dates of sale, the names of the
transferees, the extents involved and the considerations
received were set out by the State in its application for review
before the High Court, except for a general denial, the
appellant could not and did not specifically deny the
transactions. Same is the case in this Court, where in the
counter affidavit, the details of these transactions have been
set out by the State and in the rejoinder filed by the appellant,
there is no specific denial of these transaction or of the extents
involved in those transactions. Therefore, it stands
established without an icta of doubt as found by the High
Court, that the appellant suppressed the fact that he had
parted with almost the entire property purchased by him
under the registered document through which he claimed title

the petition schedule property before the Forest Tribunal.
“~_. other words, when he claimed that he had title to 20 acres
of land and the same had not vested in the State and in the
alternative, he bona fide intended to cultivate the land and
was cultivating that land, as a matter of fact, he did not have
either title or possession aver that land. The Tribunal had
found that the land was a private forest and hence has vested
under the Act. The Tribunal had granted relief to the
appellant only based on Section 3(3} of the Act, which provided
that so much extent of private forest held by an owner under a
valid registered document of title executed before the
appointed day and intended for cultivation by him and that
does not exceed the extent of the ceiling area applicable to him
under Section B2 of the Kerala Land Reforms Act, could be
exempted. Therefore, unless, the appellant had title to the
application schedule land and proved that he interded to
cultivate that land himself, he would not have been entitled to
an order under Section 3{3) of the Act. It is obvious that when
he made the claim, the appellant neit ier had title nor

-
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posssssion over the land. There could not have been any
intention on his part to cultivate the land with which he had
already parted and of which he had no right to possession.
Therefore, the appellant played a fraud on the Court by
holding out that he was the title holder of the application
schedule property and he intended to cultivate the same, while
procuring the order for exclusion of the application schedule
lands. It was not a case of mere perjured evidence. It was
suppression of the most wvital fact and the founding of a claim
<n = neon-existent fact. It was done knowingly and
deliberately, with the intention to deceive. Therefore, the
finding of the High Court in the judgment under appeal that
the appellant had procured the earlier order from the Forest
Tricunal by playing a fraud on it, stands clearly established.
it was not a case of the appellant merely putting forward a
f{alse claim or obtaining a judgment based on perjured
evidence. This was a case where on a fundamental fact of
entitlement to relief, he had deliberately misled the Court by
suppressing vital information and putting forward a false
claim, false to his knowledge, and a claim which he knew had
no basis either in fact or on law. It is therefore clear that the
order of the Forest Tribunal was procured by the appellant by
playing a fraud and the said order is vitiated by fraud. The
fact that the High Court on the earlier occasion declined to
. ‘nterfere either on the ground of delay in approaching it or on
&;ﬁe ground that a Second Review was not maintainable,
cannot deter a Court moved in that behalf from declaring the
earlier orxder as vitiated by fraud.

ig. The High Court, as a court of record, has exercised
its jurisdiction to set at naught the order of the Forest
Tribunal thug procured by the appellant by finding that the

same is vitiated by fraud. There cannct be any doubt that the
court in exercise of its jurisdiction under Article 215 of the
Constitution of India has the power to undo a decision that

has been obtained by playing a fraud on the court. The
appellant has invoked our jurisdiction under Article 136 of the
Constitution of India. When we find in agreement with the

High Court that the order secured by him is vitiated by fraud,
it 1s obvious that this Court should decline to come to his aid
by refusing the exercise of its discretionary jurisdiction under
Article 136 of the Constitution of India. We do not think that
it is necessary to refer to any authority in support of this
position except to notice the decision in Ashok Nagar Welfare
Association and another vs. R.K. Sharma and others

[(2C01) Supp. 5 SCR 662).

K“49. The order of the Forest Tribunal in the case on hand
had wmerged in the decision in MFA No.328 of 1981 rendered
by the High Court. The governing decision, therefore, was the
decision of the High Court. When seeking to question the

decision as being vitiated by fraud, the proper course to adopt
was Lo move the court that had rendered the decision, by an
application. In a case where an appeal is possible, an appeal
could be filed. The House of Lords indicated in Kinch Vs.
Walcott (supra) that it will be in the power of the party to the
decision complaining cf fraud to apply directly to the court
which pronounced the judgment to vacate it. The Full Bench

of the Bombay High court in Guddappa Chikkappa Kurbar

and another vs. Balaji Ramji Dange (AIR 1941 Bombay 274)
observed that no Court will allow itself to be used as an
instrument of fraud and no Court, b the application of rules

of evidence or procedurs, can allow its eyes to be closed to the
fact that it is being (sed as an instrument of fraud. In Hip
Foong Hong vs. H. Neot .a and Company (1918 Appeal
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Cases 888) the Privy Council held that if a judgment is affected

by I'raudulent conduct it must be set aside. In Rex vs.
Recorder of Leicester (1947 (1) K B 726) it was held that a
certiorari would lie to guash a judgment on the ground that ir

has been obtained by fraud. The basic principle cbviously is
that a party who had secured a judgment by fraud should not
be enabled to enjoy the fruits thereof. In this situation, the

High Court in this case, could have clearly either gquashed the
decision of the Forest Tribunal in OA No.247 of 1972 or could
nave set aside its own judgment in MFA No.328 of 1981
dismissing the appeal from the decision of the Forest Tribunal
at the stage of admission and vacated the order of the Forest
Tribunal by allowing that appeal or could have exercised its
jurisdiction as a court of record by invoking Article 215 of the
Tenstitution to set at naught the decision obtained by the
appellant by playing a fraud on the Forest Tribunal. - The High
Court has chosen to exercise its power as a court of record to
nullify a decision procured by the appellant by playing a fraud
on the court. We see no objection to the course adopted by
the High Court even assuming that we are inclined to exercise
our jurisdiction under Article 136 of the Constitution of India
at the behest of the appellant.

20. In the view that we have taken as above, the plea
rhat the second review was not maintainable, that the Division

. 2nch could not have ignored the earlier orders of the High

Tourt dismissing the appeal at the stage of admission and the
dismissing of the petition for condonation of delay in filing the
first review, are all of no avail to the appellant. 1In this case,
the Forest Tribunal had also been moved by way of review and

that tribunal refused to exercise its jurisdiction under Section
8B of the Act and nothing stands in the way of the High Court
setting aside that order on a finding that the original order
firom the Forest Tribunal was secured by playing a fraud on

the Tribunal. Equally, nothing stood in the way of the High
Court reviewing the judgment in O.P. No. 2926 of 1989 in

which a mandamus was issued by the High Court to restore
possession of the application schedule property to the

appellant. Similarly, nothing stood in the way of the High

Court in allowing O.P. No. 20946 OF 1997 filed by a body of
citizens challenging the restoration of 20 acres of virgin forest
to the appellant in presumed enforcement of the order in O.A.

No. 247 of 1979 and passing the necessary order nullifying the
original order. The fact that the High Court has chosen to
review the earlier order on the petition for condonation of delay
in filing the first review petition and then to exercise the power
of review cannot be of any moment in the light of the what we

~—iave stated. In any event, as we have indicated, this is a fit

case where we should clearly decline to exercise our
jurisdiction under Article 136 of the Constitution of India to
come to the aid of the appellant to secure to him the fruits of
the fraud practiced by him on the Forest Tribumal and the

High Court. Thus, we find no merit in the argument that the
High Court had exceeded its jurisdiction in setting aside the
order of the Forest Tribunal at this distance of time.

Z1. e thus confirm the decision of the High Court and
dismiss these appeals with costs. We hope that this judgment

will act as an eye opener to the Forest Tribunals and the High
Court exercising appellate jurisdiction in dealing with claims,
(obviously now they are belated claims) for exemption or

exclusion under Sectio. 8 of the Act. It behoves the Forest
Tribunals and the appellate court to carefully scrutinise the

case of t.=le and possession put forward by claimants as also

the identi :ies of the lands sought to be claimed, while

_Page 10 of 11
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IN THE SUPREME COURT OF INDIA 1
CIVIL ORIGINAL JURISDICTION
ILA. No. 132657 of 2021
IN

Writ Petition (Civil) No. 188 of 2004

In the Matter of :

M/S RAIGANJ CONSUMER FORUM .... Petitioner

Versus

UNION OF INDIA & ORS. ... Respondents

REPLY ON BEHALF OF THE COMMITTEE-GFIL APPOINTED

BY THE HON’'BLE SUPREME COURT.

Most Respectfully Sheweth:-

1.

That between the years 1994 and 1997, Golden Forest India Limited
and Golden Tourist Resort and Developers Limited, purchased lands in
question from Mr.'S. R. Reddy and others. On 10.10.2021, applicant and
five others filed six applications before the Committee to remove the lands
alleging the same to be of applicant, from land holding of Golden Forest
India Limited and Golden Tourist Resorts & Developers Limited, on the
5asis of ex parte preliminary decree dated 25.6.2018 passed by District
Court, Bhongir (Telangana). That is how Committee came to know about
the passing of ex parte preliminary decree for partition of lands owned by
the companies Golden Forest India Limited and Golden Tourist Resorts &

Developers Limited.
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That the applicant has mischievously obtained preliminary decree vide
judgment dated 25.6.2018 by playing fraud upon the Court and with
intent to cheat Committee and other investors of the company GFIL

and its subsidiary companies.

That the applicant has filed the present application to mistead the Court
by concealing material facts for personal gain. The applicant has
prayed for the removal or deletion of land parcels from ownership of
M/s Golden Forests (India) Private Limited and M/s Golden Tourist

Resorts & Development Private Limited land holding.

That fhe correct facts are that the compa.ny Golden Forest India
Limited and its subsidiary companies were bonafide purchasers of the
lands under reference. There are certain restraint orders passed by the
Hon’bte Supreme Court regarding the jurisdiction of other courts which
included Court of Additional District Judge, Bhongir with regard to the
property matters of these companies. The judgment by ADJ Bhongir
was passed without hearing this Committee which was a necessary
and proper party with respect to suit for partition filed by applicants
wherein defendant no. 6 & 7 were preceded against ex-parte along

with the other defendants.

That this Hon’ble Court on 17.08.2004 in T.C.(C) No.2 of 2004, directed
all the subordinate courts not to entertain any claim pertaining_to the
company Golden Forest India Limited. The relevant portion is
reproduced as under:- |

"By Order dated 12" September, 2003 we directed that no other

Court except this Court shall entertain any winding up
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proceedings relating to the Respondent-Company. We now
~direct that no other Court or Forum or Tribunal will entertain any
claim or application by depositors/investors for return of monies
or payment of interest as these aspects will be dealt with by this
Court after realization of all the assets. If any such claim is filed
by any party before any Court or Tribunal the same shall stand
stayed. We clarify that criminal cases are not covered by this

Order and can proceed.”

Copy of the order dated 17.08.2004 is annexed as ANNEXURE R-1
(Pg. )¢ topg (§ )

That this Hon'ble Court vide its order dated 15.10.2008 passed in TC (C)
No. 2 of 2004, specifically authorized this Committee to take over all the
properties mentioned in the Assets Evaluation Report prepared by Dr.
Namawati in 1998 <':';lt the instance of Golden Forests India Limited. The
Hon'ble Court also directed that if theré is any valid claim of any third party
on any of the properties the same shall be considered by this Committee
and pass appropriate order subject to confirmation by the Hon'ble
Supreme Court of India.

~The relevant portion of the order is reproduced beiow:-

“In order to facilitate the disbursement due to the investors, the
money has to be collected by selling these properties. The
Committee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in

respect of any of these properties by third parties, the



Committee may consider the same and pass appropriate i/rLers,

subject to confirmation by this Court.”

Copy of the order dated 15.10.2008 passed by the Hon'ble Supreme

Court is annexed as ANNEXURE R-2 (Pg. { T to pg 24,1)

That the suit before Court of ADJ Bhongir is fully covered under the orders
dated 17.08.2004 and 15.10.2008 passed by the Hon'ble Supremé Court
and thereby it is clear that Bhongir Court has no jurisdiction to adjudicate
the suit as it pertains to properties owned by GFIL/GTRDL vide sale
deeds dated 12.1.1994, 2.1.1996, 15.4.1997 & two sale deeds of even
date 27.1 .5997. The applicant could only approach the Committee being a
third party claiming relief in the property owned by GFIL or its associate
and subsidiary companies, however the applicant clandestinely chose to
file the suit instead, by concealing true facts.

That 1t may be pointed out that the suit property was owned by B.
Rajaih, who died on 23.5.1882. Two of his sons namely; Mr. B. Malesh,
and B. Santosh, who were the only male successors of B. Rajaiah, sold
the property to Mr. 5. R. Reddy and others in 1988-8S, who further sold
the same to Golden Forests (India) Limited and Golden Tourist Resort
and Developers Limited between the years 1984 and 1997..Smt. B.
Gowaramma widow of Sh. B Rajaiah as plaintiff and Smt. Gunuguntia
Balamani, Bathini Suvarna and Polagoni Padma daughters and Mr. B.
Malesh, and B. Santosh as sons filed a suit for declaration simpliciter
for grant of legal heir ship certificate before the Civil court for the first

time in the year 2008. Suit was decreed on 23.9.2008 granting parties
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thereto in the suit are legal heirs of Sh. B. Rajaiah. In the meanwhile
Smt. B. Gowaramma widow died on 21.11.2012.

One of the daughters fited the suit for partition impleading two brothers
as defendant no. 1 and 2 and three sisters as defendant 3 to 5, who
were proforma defendants and Golden Forests (India) Limited, Golden
Tourists Resorts & Developers Limited as defendant 8 to 7 for partition
of suit property as also seeking declaration that sale deeds dated
15.04.1997, 27.03.1997 and 11.09.2006 executed by Sh. S.R. Reddy
and others in favour of Golden Forests (Irjdia) Limited and Golden
Tourist Resort and Developers Limited be declared to be null and void.
The suit was filed on 23.8.2016. The suit was not contested by
defendant 1 to 5, certainly as they were colluding with the plaintiff and
defendant no. 6 to 8 were got proceeded against ex-parte by giving
their wrong addresses. The suit for declaration seeking heir-ship was
filed in 2008 i.e. after 2€ years of death of B. Rajaiah. The suit for
partition was filed in the 2016 i.e. after 34 years of death of B. Rajaiah
totally concealing that B.Malesh & B. Santosh had sold the property in
1988-88.

That It may be interesting to note here that plaintiff before Bhongir
Court did not challenge the sale deed executed by defendant 1 and 2
i.e B.Malesh & B. Santosh sons of B.Rajaiah in favour of Mr. S.R.
Reddy and others. However learned court while passing the
preliminary decree held the sale in favour of defendant 6 and 7 to be
nutl and void, without either impleading Mr. S.R. Reddy and others

purchaser from defendant 1 and 2 or issuing any notice to them and
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11.

A

not even setting aside sale by defendant 1 and 2 in favour of Mr. S.R.
Reddy and others.

The consequence would be that even if the sale deed in favour of
defendant 6 to 7 is set aside, the property should revert back to Mr.
S.R. Reddy and others. However, surprisingly the ADJ Court Bhongir
declared plaintiff and defendants 1 to 5 to be owners of therroperty.
The plaintiff did not point out this fact to the learned court while
declaring plaintiff and defendant 1to 5 to be owners and passing of
preliminary decree of partition. The court did not take this fact into
consideration and this led to failure of justice.

That there was no justification for filing the suit before Bhongir Court
after so many years except with malafide intention and with intent to
play fraud upon the court, to obtain favorable order/decree from the
court by concealing true facts. Moreovér, brothers of Plaintiff, Mr.
Bheemagowni Mallesh, Defendant No 1 and Mr. Bheemagowni
Santosh, Defendant No 2, who sold the lands, subject matter of

litigation in the present suit, to Mr. S.R. Reddy and others, who further

sold to Golden Forest India Limited and Golden Tou_rist Resort &

Developers Limited, are silent and chose to remain proceeded against

ex-parte.

That interestingly Plaintiff and Defendant Nos. 1 to 5 (who were ex
parte before Bhongir Court) have approached the Committee for relief
on the basis of preliminary decree. The act of plaintiff and Defendant
No. 1 to 5 show that (1) they accept the jurisdiction of Committee and

(2) the malafide intention of the plaintiff and her collusion with
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13.

-

defendant no. 1 to 5 to grab the property of Golden Forest group
companies. Court in preliminary decree set aside sale deed and held
defendant 1 to 5 to be LRs without considering the effect of sale by
defendants 1 and 2 in favour of S.R. Reddy and others.

That Mr. Bheemagowni Maliesh and Mr. Bheemagowni Santosh,
(Defendant No 1 & Defendant No 2 to the partition suit before ADJ
Court, Bhongir), while executing the sale deeds in 1988-89 in favour of
Sh.Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj, Smt. Chirra
Vijaya Laxmi also transferred physical possession of the suit property
to the purchasers and similarly purchasers from Defendants No. 1 &
2 further handed over physical possession of the suit property to the
Golden Forest companies at time of execution of sale deeds. This fact
is clearly written in the sale deeds. Thus neither ptaintiff nor defendants.
1 to 5 of the partition suit ever came into possession of suit property

thereafter.

It was for the first time that plaintiff filed the present suit in the year
2016 seeking partition of suit property purporting themseives to be in
possession of the suit property and also challenged the sale deed
executed by Sh. Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj,
Smt. Chirra Vijaya Laxmi purchasers of suit property from defendant 1

% 2 ie. sons of Rajaiah in favour of Golden Forest Companies.

That applicant is misleading this Hon’ble Court that the suit property is
ancestral and applicant is a coparcener in ancestral property. But the
fact is that as per own version of plaintiff to the partition sui, the property
was stated to be se!f—acquired property of her predecessor in interest

sh.B Rajaiah. Even if the piaintiff and defendant 3 to 5 to the suit had
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right of succession, they had waived of and relinquished their rights in
favour of their brothers defendants 1 and 2 to the suit, when the property
was sold by defendant no. 1 & 2. Thus the applicant is estopped from
claiming any right as coparcener.

That the concealment of facts before ADJ Court Bhongir by the Plaintiff

‘and her collusion with defendants 1 to 5 for their personal gains

amounts fo fraud, which has been played on the court. Section 44 of
I}1dian Evidence Act specifically provides opportunity to opposite party
to plead and prove if any judgment has been obtained by playing fraud
on the Court.
Section 44 in,th.e Indian Evidence Act, 1872reads as under:
“44. Fraud or collusion in obtaining judgment, or incompetency
of Court, may be proved.—Any party to a suit or other
proceedihg may show that any judgment, order or decree which
is relevant under section 40, 41 or 42 and which has been
proved by the adverse party, was delivered by a Court not
competent to deliver it, or was obtained by fraud or collusion, ”
This view finds support from pronouncement of Hon'ble Sdpreme Court
in case Hamza Haji Vs State of Kerala in C.A. No. 3535 of 2006

decided on 18.08.2006.

That the Committee immediately upon coming to know of the suit and the
main Suit OS No. 136 of 2016 before court of Addl. District Judge,
Bhongir: |

(@) 1A No. 3 of 2021 for impleadment of Committee as defendant

which was heard on 12.7.2022 and disposed of vide order dated



(b)

(c)

1

1.8.2022 by allowing the Committee to become party in |A 538 of

2018 moved by the plaintiff for passing final decree only.

Therefore, the Committee on the next date 29.8.2022 tried to file
an |A for clarification of order dated 1.8.2022 as to whether the

Committee is impleaded in the main suit or only in the |A 538 filed

" for passing final decree but the same was not accepted by the Ld.

Court as it was not in a prescribed format under the AP Civil Rules
of Practice and Circular Orders, 1990;

IA No.5 of 2021 for two reliefs: (1) for dismissal of Suit under O-7
R-11 of CPC and (2) for setting aside ex parte preliminary decree
under O-8 R-9 of CPC. This IA was heard on 29.8.2022. On a
verbal direction by the Id. Court, the counsel of the Committee filed
memo regarding pressing only one relief regarding dismissal of
Suit under O-7 R-11 of CPC, as only one relief can be sought
under Rule 55 of the AP Civil Rules of Practice and Circular
Orders, 1990 which was shown to the counsel in the court.
However, the memo filed by the counsel reserved the right of the
Committee to file separate IA with regard to the second prayer for
setting aside ex parte preliminary decree under O-9 R-9 of CPC.

IA No. 4 of 2021 again for two reliefs: (1) for impleadment of the
Committee under O-1 R-10 of CPC and (2) for dismissat of Suit
under O-7 R-11 of CPC. This IA was also heard on 29.8.2022 and
the counsel of the Committee endorsed on the IA that it was in
fructuous in view of order passed in IA No.3 and Rule 55 which

does not allow two prayers in an A,
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That the Committee has thus already through IA No. 3, 4, and 5 of 2021
pleaded that the fraud has been played on the court by the concealment
of facts and collusion of plaintiff with Defendant Nos. 1 to 5. The
Committee has also filed various orders passed by this Hon'ble Court as

Annexures which are evidence and prove the act of fraud by them.

It is well known precedent that ‘Fraud vitiates everything'. This Hon;ble
Court has time and again passed various order vide which it has
directed that fraud or collusion in obtaining judgment is a sufficient
ground for vacating it. The Committee is filing one of such order of this
Hon'ble Court: order dated 18.8.2006 passed in Hamza Haji vs State of
Kerala. The relevant portions of the order are para 11 to 19. Copy of

the order dated 18.8-.2006 passed by this Hon'ble Court is annexed as-
ANNEXURE R-3 (Pg. 7.5 to pg 9{ )

In view of the above, it is prayed for that:

i. This Hon'ble Court be pleased to dismiss the application, as the
same is misleading; and

ii. ex-parte judgment/preliminary decree dated 25.6.2018 passed by
Bhongir court may be set aside being unlawful and passed without

jurisdiction.

New Delhi Filed by

Date: . Soumya Datta,

Advocate on record
: Counsel for the Committee - GFIL
(Appointed by Hon'ble Supreme Court of India)
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

I.A. No. 132657 of 2021
IN

Writ Petition (Civil) No. 188 of 2004

In the NMatter of :

M/S RAIGANJ CONSUMER FORUM .... Petitioner
Versus
UNION OF INDIA & ORS. .... Respondents

AFFIDAVIT

I, Shri Brij Mohan Bedi, S/o Shri Sadhu Ram Bedi, aged about 71 years, R/o

H. No. 22, Sector-4, Panchkula, do hereby solemnly affirm and state as

under:-

That | am one of the members of the Committee appointed by the Hon’ble
Supreme Court. | am duly authorised and being fully competent and fully
conversant with the facts and circumstances of the case, | am competent to

swear this affidavit.

2. That | have read the contents of accompanying reply which has been

prepared under my instructions.

3. That the contents of the accompanying reply are true and correct to the

best of my knowledge and are derived from record of the case. Annexure are

true copy of its original. _ !

DEPONENT



VERIFICATION:-

[2—

I, the deponent above named, do hereby verify and state that the contents of

paragraph 1 to 17 of the affidavit are true to my knowledge based on records

of the cése, no part of it is false and nothing material has been concealed

there from.

Verified by me at on this the E day of October, 2022,

Certifiod that the Affig
has been read aver &
Deponany Executant who
;_Jerfect.'y 10 understand the s
time of making thereof

nent

g - ine dep(? .
\deni\:“}_‘ _ Smngditr‘.umb
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¥eems
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MEENAXUMAR
CHANDY

iU T) ‘;‘(
Aucil. No. 5154
Dz of Bxpiry .
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ATJESIED A3 IDENTIFIED
; _

MEENA KUMARI

NOTARY CHANDIGARH
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DEPONENT
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PAwNEXuRE- 2|

ITEM No.1 : Court No. 3 SECTION XVIA

4

SUPREME COURT OF INDIA

RECORD OF PROCEEDINGS

[.LA.Nos. 1- 33 in  TRANSFERRED CASE (CIVIL) No. 2 OF 2004

THE SECURITIES & EXCHANGE BD. OF INDIA Petitioner (s)
VERSUS
THE GOLDEN FORESTS (I) LTD. Respondent (s)

(For intervention and for seeking an order of restraint/injunction and for
impleadment and for seeking certain urgent directions and stay and
directions and stay/intervention/ directions and office report)

WITH LLA.Nos. 1-4 in T.C. {(Civil) No. 68/2003

(For directions and office report)

W.P. (Civil) N0.188/ 2004

(With appln. for directions }

Date : 17/08/2004 These Petitions were called on for hearing today.

CORAM :
HON'BLE MR. JUSTICE S.N. VARIAVA

HON'BLE MR. JUSTICE G.P. MATHUR



For Petitioner(s)

For Respondent(s)

Mr.

Mr.

Ms.

Mr.

Mr.

Mr.
Mr.
M.
Mr.

Mr.

Ms.

Ms.

Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Mr.

Bhargava V.Desai, Adv.

™

Sanjeev Kumar Singh, Adv.

. Pradeep Kumar Malik, Adv.

Naresh Bakshi,Adv.
Manoj Roy, Sr.Adv.

Ranjan Mukherjee, Adv.

M.N.Krishnamani, Sr. Adv.
Par’thapratim' Chaudhuri, Adv.
K.S.Rana;. Adv.

K.C.Dua, Adv.

Himanshu Bhuttan, Adv.

Kiran Suri ,Adv

Amrita Swarup, Adv.
Himanshu Upadhyay, Adv.
P.N.Puri, Adv.

Raja Bahadur Singh Jain, Adv.
Vikas Jain, Adv.

Neeraj Sharma, Adv.

Gaurav Dhingra, Adv.

M.C. Dhingra ,Adv

Aditya Kumar Chaudhary, Adv.

Neeraj Kumar Jain, Adv.



Mr. Bharat Singh, Adv. I {
Mr. Sanjay Singh, Adv.

Mr. Ugra Shankar Prasad ,Adv
Mr. N.R.Choudhury, Adv.

Mr. Somnath Mukherjee ,Adv
Mr. Manoj Roy, Sr.Adv,

Mr. Ranjan Mukherjee, Adv.
Ms. Minakshi Vij ,Adv

Mr. Rabi N.Raut, Adv.

Ms. V_D_Khanna, Adv.

Ms. Nirmala Gupta, Adv. for

~ M/S LM. Nanavati Associates
Mr. Kh. Nobin Singh ,Adv

Mr. Gireesh Kumar, Adv.

Ms. Suruchii Aggarwal Adv.
Mr. Ashim Aggarwal, Adv.

Mr. Subramonium Prasad ,Adv
Mr. Abhijit Sengupta ,Adv.

Mr. G.Venkatesh, Adv.

Mr. D.Bharat Kumar, Adv.

Mr. Anand, Adv.

Mr. Pijush K.Roy, Adv.

Mr. G. Ramakrishna Prasad ‘,Adv



Mr. Alok Gupta, Adv. [é
Mr. Tara Chandra Sharma, Adv.

Ms. Neelam Sharma, Adv.

Mr. S Wasim A.Qadri, Adv.

Mr. L.R.Singh, Adv.

UPON hearing counsel the Court made the following
ORDER

Heard all parties.

All Petitioners in Transferred Petitions to make copies of _their
Petition and ail relevant papers. Enough sets must be prepared for use
by the Court and for handing over. to SEBI, RBI and othér pa;ties to
those Petitions. This is to be done within a month from today.
in furtherance of our earlier Order, we direct that the Company,
its Directors, Officers, Employees, Agents and/or Power of Attorney
holders are restrained from alienating, encumbering, creating any third
party right or transferring in any manner whatsoever any of the assets
of the Company and/or their personal assets. They are alsp restrained
from making any withdrawal from any of the accounts wherever the
accounts may be.
This Court proposes to appoint a Committee for the purposes

of taking charge of all the assets of the Company and for scrutinizing
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the various claims by the various claimants against the Company. Till
such Committee is appointed, the Provisionai Liquidator appointed by
the Punjab & Haryana High Court and the Receiver appointed by the
Bombay High Court shall continue to operate save and except that they
shall also not fransfcr or dispose of any asset of the Company.
However, they may proceed to lake charge of 'lhe assets and take
follow up action including legal action which they deem necessary.
The District Magistrate and Police to give all assistance to thése two
persons for the purposes of the recovery of the assets of the Company
wherever those assets may be.

In our view, none- of the depositors and investors are
necessary or proper parties in these Petitions. All Applications for
intervention/impleadment filed by the depositors/iinvestors stand
dismissed. The depositorsfinvestors must submit their claims before
the Committee which will be appointed bay the Court who will consider
their claims. This Court will then decide how the assets of the
Company should be distributed.

By Order dated 12" September, 2003 we Zrected that no
other Court except this Court shall entertain any winding up
proceedings relating to the Respondent-Company. We now direct that
no other Court or Forum or Tribunal will entertain any claim or
application by depositors/investors for return of monies or payment of

interest as these 'aspects will be dealt with by this Court after
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realization of all the assets. If any such claim is filed by any barty
before any Court or Tribunal the same shall stand stayed. We clarify

_that criminal cases are not covered by this Order and can proceed.

LA Nos. 1,5 8. 6.30, 7, 1-4. 15. 32 in T.C.{C) No.2/2004

Learned counsel appearing for the Applicants are not pressing these

|.As. These i.As. are dismissed as not pressed.

LLA. No. 25in T.C. (C) No.2/2004

Learned counsel for the Applicants seeks leave of the Court to

withdraw this LA, LA is accordingly dismissed as withdrawn.

LA. No.11in T.C. {C) No.2/2004

.Learned counsel for the Applicants states that this LA. has become
infructuous. Itis dismissed as such. -

LA. No.28in T.C. (C) No.2/2004

Time to deposit the amount is extended by four weeks from today. ltis
clarified that if the entire amount is not deposited within four weeks

from today the earlier order will stand vacated.

List these matters on 19" August, 2004.
Anita (Jasbir Singh)
Court Master

/ITRUE TYPED COPYI//
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ITEM NO.2 COURT NOA SECTION XVIA

SUPREME COURT OF INDIA RECORD OF PROCEEDINGS

.A.N0s.60-83,85-90 & .A.N0.91-92 & 93 in T.C.(C) No.2/2004

THE SECURII IES & EXCHANGE BD. OF INDIA ... Petitioner(s)
VERSUS
THE GOLDEN FORESTS (1) LTD. , ....Respondent(s)

(For quashing order dated 2.5.2007 passed by the Chairman,
Committee-Golden Forest (Int_dig) Ltd. and ad—interim ex-pa;'te stay and
for seeking urgent direcﬁoné and im;;Ieadment and directions and
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with LA. Nos.27, 29-38 in T.C.(C) No.68/2003 (For confirmation of sale
and for quashing/ setting aside of order passed by the hairman
Committee and stay and intervention and directions and impleadment -
and merger of 110 companies with GIFL and for permission to file
additional documents and office report} with Contempt Petition (Civil)
No.74/2007 in T.C.(C) No.2/2004 With T.C.(C) No.1/2004 (With appln.
for early hearing and directions and - office report)With W.P.(C)

No.188/2004 (With appin. for directions ana ofiice report)



Date; 15/10/2008 These Petitions were called on for hearing today. ’Zﬁ

CORAM :
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HON'BLE MR. JUSTICE J.M. PANCHAL
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For the Commitiee
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Mr. Ranjan Mukherjee, Adv.
Mr. K.N. Kri<.namani, Sr. Adv.
Mr. Shagir Khan, Adv.
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Mr. Vivek Shukla, Adv.
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Mr. Y.P. Dhingra, Adv.

Ms. Kusum Chaudhary, Adv.

Mr. Subodh Markandeya, Sr. Adv.

Mr. Alok Gupta, Adv.

Ms. Shalu Sharma, Adv.
Mr. Manoj Swarup, Adv.

Mr. P.S. Patwalia, Sr. Adv.
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Mr. Prashant Kumar, Adv.
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Mr. Rajesh Kumar, Adv.

Dr. Kaitash Chand, Adv.

Mr. S. Ravi Shankar, Adv.
Mr. G.L. Rawal, Sr. Adv.
Mr. Ashwani Kumar, Adv.
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Mr. Subramonium Prasad, Adv.
‘ Ms. Sunita Sharma, Adv. ﬂk
Mr. Rana Ranijit Singh, Adv.
Mr. Somvir Singh Daswat, Adv.
Mr. Shreepal Singh, Adv.
Mr. S.K. Sabharwal, Adv.
Mr. Jatinder Kumar Bhatia, Adv.
Ms. S. Usha Reddy, Adv.
Ms. Naresh Bakshi, Adv.
Mrs. Varuna Bhandari Gugnani, Adv.
Mr. Rameshwar Prasad Goyal, Adv.
Mr. S.N. Pandey, Adv.
Mr. C.S. Ashri, Adv. _
Ms. Shalu Sharma, Adv.
Mr. N.R. Choudhury, Adv.
Mr. Tara Chandra Sharm‘a, Adv.

Ms. Neelarn Sharma, Adv.

UPON hearing counsel the Court made the following

ORDER

Dr. Namavati has filed the list of immovable properties owned and
possessed by the Golden Forests (I) Ltd and its group of

companies. These properties were allegedly purchased by



C
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Golden Forest (I) Lid. and other group of companies. It is said

that the fitle deeds vest with these respondents.

It is stated that huge amounts were invested in these companies.
A Committee had been appointed by this Court on 19.8.2004,
consisting of é retired Chief Justice' of the Deihi High Court and
two District Judges. The said Committee had taken possession of

substantial properties owned by the respondents.

In order to facilitate the disbursement due to the investors, the
money has to be collected by selling these properties. The
Committee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in respect -
of any of these properties by third parties, the Committee may
consider the same and pass appropriate orders, subject to

confirmation by this Court.

As regards the sale of properties is concerned, the Committee
may make appropriate publication regarding the sale and
sufficient notices be issued to the prospective purchasers by

publishing the same in the local newspaperé having wide

.circulation in the area where the property is situated. Any sale

conducted by the Committee shall be based on valuation made-
by either by the Committee or by other approved valuer and upset

price is fixed before sale is finalized. The sale is, however, subject



2
to the confirmation by this Court. As soon as the sale is over, the

details including the purchase price and all the details shall be

made over to this Court for the purpose of confirmation.

. As soon as the bid is over the applicant/the prospective
purchaser shall deposit 20% of the amount in a nationalized bank
in the account maintained by the Committee. if there is any
difficulty in getting the possession of any property owned by the
respondents, the matter shall be reported to this Court and/or the
Committee can also itself request_for police aid or any other
assistance from the governmental authorities. On all the pending
applications, tht?_:Committee shall pass appropriate orders sub_ject
to confirmation by this Court.

As regards the pending claim of the petitioners/applicants the
committee may pass appropriate orders and a gist of these
orders be made available to this Court for fu&her orders.

List in the month of March, 2009.

(R.K.Dhawan) ‘ Veera Verma)
Court Master Court Master
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CASE NO.:
Appeal (ciwvil) 3535 of 2006

PETITIONER:
HAMZA HAJI

RESPONDENT :
STATE OF KERALA & ANR.

DATE OF JUDGMENT: 18/08/2006

BENCH:
DR. AR. LAKSHMANAN & P.K. BALASUBRAMANYAN

JUDGMENT :
JUDGMENT
(ARRISING OUT OF §.L.P. (C) NO.S5600-5601 QOF 2004)

F.K. BALASUBRAMANYAN, J.
i Leave granted.

2. . In the year 1968, the appellant herein claims to
have purchased an extent of 22.25 hectares of land blocked in
Survey No.2157 in Palakkayam Village, Mannarghat Taluk.

The deed was accompanied by a sketch showing the property
cenveyed. It is seen that the appellant disposed of almost the
entire property by way of assignments meostly in the years

1971 and 1972 and by way of a gift of 5 acres to his brother.
Thus, he was left with no property allegedly acgquired under

the sale deed No. 2685 of 1968 of the Mananarghat sub

Reygistry.

1. On 10.5.1971, The Kerala Private Forests (Vesting
and Assignment) Act, 1971 (for short "the Act") came into
force. In the year 1979, the appellant filed an applicatien,

O.A. No.247 of 1979, before the Forest Tribunal, Manjeri,

under Section 8 of the Act seeking a declaration that the
application scheduled property was not a private forest liable
toc be vested in the Government. He scheduled 8.10 hectares
equivalent to 20 acres in Sy. No. 2157, Agali Village,

¥ 1arghat Taluk in the application. He claimed exemption
Jhder Section 3({2) of the Act and in the alternative, claimed
that even if the land was private forest, the same was held by
him as owner under his personal cultivation and with intent to
cultivate and that it is within the ceiling limit applicable to him
under the Kerala Land Reforms Act and hence the same may

be declared to be exempt from vesting under Section 3(3) of

the Act. Through the forest authorities, the State of Kerala
filed objections to the original application. it was contended
that the land was private forest; that the Madras Preservation
of Private Forests Act applied to the same; and it continued to
be a forest under the Act and hence the prayer under Section
3(2) of the Act was unsustainable. The claim under Section
3(3) of the Act was also opposed on the plea that the appellant
had no valid title to the land, that it was not cultivated and
that the appellant rad no intention to cultivate the same. By
order d.ted 17.12.1980, the Forest Tribunal held that the land
was for *st to which the Madras Preservation of Private Forests
Act app ied immediately prior to 10.5.1971, the appointed day

FINNI=zxv e _ R-3
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and it continued teo be Forest under the Anr. The: Tribunal
accepted the evidence of the officer examined on behalf of the
State to find that the area was full of forest tree growth.
Thus, the claim of the appellant under Section 3(2) of the Act
was negatived. The claim of the appellant was upheld by the
Tribunal under Section 3(3} of the Act by rejecting the plea of
absence of title in the appellant based on a pending litigation
s set up by the State. It upheld the title and possession of
the appellant as per the deed of purchase, Document No. 2685

of 1968 put forward by him. It held that the extent claimed
did not exceed the extent of ceiling area applicable to the
appellant under Section B2 of the Kerala Land Reforms Act.

it, therefore, excluded the 20 acres scheduled to the
application and declared it as not vested in view of Section 3(3)

of the Act. The State filed an appeal, MFA No.328 of 1981,
against the said decision in the High Court under Section BA
cf the Act. The High Court, on 8.3.1983, dismissed the

appeal at the stage of admission on the ground that a specific
ground of challenge to the finding based on Section 3(3} of the
Act had not been raised in the memorandum of appeal. The
crder of the Forest Tribunal in that sense became final.

a, Due to. widespread complaints and emerging public
opinion, the Government realised that gquite a number of

“slications before Forest Tribunals for exemption or
éﬁélusion were got allowed by unscrupulous elements with the
connivance of the Forest Authorities and even of counsel
engaged by the State before Forest Tribunals and before the
High Court. Hence, an amendment to the Act was brought
about with effect from 19.11.1983, ceonferring a right on the
Custodian of Vested Forests to apply for review of the
decisions of Forest Tribunals and conferring power on the
State Government to file appeals or applications for review in
certain other cases before the concerned court and for other
incidental matters. Pursuant to this availability of power, the
State filed R.P. No.219 of 1987 on 14.3.1987, before the Forest
Tribunal seeking a review of the decision of the Forest
Tribunal dated 17.12.1980. It is seen that a commission was
taken cut in these proceedings presumably on the dispute
whether the property scheduled was under cultivation or was
part of a dense forest. On 14.3.1988, the Forest Tribunal
dismissed the review petition on the ground that its order
sought to be reviewed, had merged with the judgment of the
High Court in MFA No.328 of 1981, which, as we have already
noticed, was dismissed at the admission stage. Whether the
view of the Forest Tribunal that it could not review the order in
\_ercise of power under Section 8B of the Act, notwithstanding
the dismissal of the appeal from its decision at the stage of
admission, need not be considered at this stage. The fact
remains that the Forest Tribunal dismissed the review
petition.

5. On 30.3.1989 the appellant approached the High
Court with O0.P. No.2526 of 1989 invcoking Article 226 of the
Constitution of India praying for a writ of mandamus directing
"the State and the Forest COfficials to restore to him the 20

acres of land in implementation of the order of the Forest
Tribunal in Q.A. No.247 of 1979. Though the State and the
Forest Authorities opposed the prayer, by order dated

28.8.1990, the High Court allowed the writ petition and issued

a writ of mandamus directing the State to restore to the
appellant the 20 acres of land. It may be noted that the forest
authorities had not filed a counter-affidavit in that writ
petition, though at the hearing, the Governmernt pleader

appearing on behalf of the State had submitted that there was

_Page 2 of 11
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difficulty in surveying. and 1dent1fy1ng the land to be restored.
Since the land could neot be restored within the time fixed by
the High Court, the State and the forest officers obtained an
extension of time to comply with the writ of mandamus issued

by the High Court.

6. It appears that at this stage the Custodian realised
that the very apprcach of the appellant to the Forest Tribunal
was a fraudulent attempt to knock off forest land vested in the
State and on the date he made the application before the
Forest Tribunal, the appellant had no vestige of right in the
application schedule property, he having scld or transferred
the entire extent of land allegedly purchased by him under
document No.2685 of 1568, the title he put forward when he
approached the Forest Tribunal. On 1.1.199%1, nearly eight
years after the dismissal of MFA Nc.328 of 1981 Ly the High
Court at the stage of admission, the State filed RP No.17 of
1991 for a review of the order in the appeal, accompanied by
an application for condoning the delay of seven years eight
months and twenty six days in filing the review. Without
considering the merits of the case or the nature of the attempt
made by the appellant as put forward by the State in the
petition, for review, the High Court on 18.11.1993, dismissed
the petition for condoning the delay in filing the review petition
g;;the ground that no sufficient cause had been made out for

3|

doning such a long delay.  Consequently, the High Court
dismissed the review petition without going intec the merits of
the same. Though the State of Kerala filed an application for

special leave to appeal in this Court as a SLP) No.16318 of
1994, the same was not entertained by this Court and it was
rejected on 3.10.1994.

7. The appellant thereafter moved an application
under the Contempt of Courts Act before the High Court,
which was numbered as CCC 274 of 1997. He complained of
non-restoration of the land. In the face of the contempt of
court proceedings initiated and entertained by the High Court,
the State and the  forest authorities purported to handover as
per a mahazar and plan, 20 acres of land to the appellant and
produced the mahazar and the plan before the High Court.
Taking note of this, the High Court by order dated 24.10.1997,
closed the contempt of court proceedings recording that the
mandamus earlier issued by the High Court had been cbeyed.

8. The attempt to handover 20 acres of fragile forest to
the appellant, generated considerable public opinion and
protest that it ultimately forced the State and the forest
%ﬁchorltles, to approach the High Court again with a petition

or review. On 2.11.2000, a petition for review was filed as
CMP No.456 of 1991 in RP No.17 of 1991 in MFA No.328 of

1981 to review the order of the Division Bench dated

18.11.1983, whereby the High Court refused to condone the

delay in filing the review petition against the order in MFA
No.328 of 1681. Another review petition was filed to review the
order in OP No.2926 of 1989 issuing the writ of mandamus
directing restoration. Yet another review petition was filed to
review the order in the contempt of court case CCC No.274 of
1997. One other review petition was filed to review the order in
MFA No.328 of 1981 itself which was not numbered

presumably on the objection that it was really a petition to
review an order on a review petition. Meanwhile a body of
~itizens filed a writ petition, OP No.20946 of 1997 praying for
the issue of a writ of mandamus directing the respondent

State not to assign, release or surrender 20 acres of evergreen
forest to the appellant, and for a writ of prohibition restraining
the appellant from carrying on any felling activity in the

Page 3 of 11
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property including the clearing of natural growth. One other . ng?
writ petition was filed allegedly by the assignees from the
appellant. The Division Bench of the High Court heard all
these review petitions together along with the two writ
petitions filed by strangers. The High Court found that the
appellant had secured an order from the Forest Tribunal by
playing a fraud on it and since fraud vitiates the entire
proceedings it was a fit case where the High Court should
exercise its jurisdiction invoking Article 215 of the
Constitution of india and set at naught, the order of the Forest
Tricunal found tc be vitiated by fraud. Thus, the High Court
allcwed the claim of the State and that of the writ petitioners
and setting aside the order of the Forest Tribunal in OA

No.Z47 of 1979, dismissed that applicaticn filed by the
sppellant before the Forest Tribunal. The High Court alsc
dir=cted the State to take back the 20 acres of land said to
have been put in the possession of the appellant during the
pendency of the contempt of court case. This decision of the
High Court is challenged by the azppellant, the applicant before
the Forest Tribunal, in these appeals.

-

9. It is contended on behalf of the appellant that the
High Court had far exceeded its jurisdiction and has acted
_illegally in setting aside the order of the Forest Tribunal which
\—)d become final long back and which had been given effect
To, that too, by the intervention of the High Court. It is
submitted that the High Court hed no jurisdiction or authority
to set at naught the two earlier orders of Division Benches of
co-equal strength and that too at this belated stage and thus
the order suffered from patent illegality. On facts it was
contended that the finding that the order was procured by the
appsllant by playing a fraud on the Tribunal was not justified
and no cccasion arose for the High Court to exercise its
jurisdiction under Article 215 of the Constitution of India,
assuming it had such a jurisdiction to interfere with the earlier
orders. On behalf of the State it is contended by learned
senior counsel that fraud vitiates everything, that if an order is
vitiated by fraud, it does not attain finality and it can be set at
naught by a proper proceeding and on the facts and in the
circumstances of the case, the High Court was fully justified in
setring aside the order of the Forest Tribunal. It is submitted ‘
that the High Court has only followed the ratio of the decisions |
of this Court and there is nothing illegal in the decision
rendered by the High Court. On facts, fraud was writ large
and this was a case where the Migh Court ought to have
interfered and the interference made was fully justified.
k_gounsel further submitted that since the appellant had come -
with unclean hands and had obtained a relief by playing a 1
fraud on the court, this was a fit case where this Court should
decline to exercise its discretionary jurisdiction under Article i
136 of the Constitution of India, sought to be invoked by the ’
appellant. It was submitted that the appeals deserve to be
dismissed.

10. ) It is true, as observed by De Grey, C.J., in Rex Vs.
puchess of Kingston [ 2 Smith L.C. 687] that:
wrFraud’ is an intrinsic, collateral act, which
vitiates the most solemn proceedings of courts

of justice. Lord Coke says it avoids all judicial
acts ecclesiastical and temporal”.

In Kerr on Fraud and Mistake, it is stated that:
"in applying this rule, it mattexs not

whether the judgment impugned has

been pronounced by an inferior or by the

highest Court of judicature in the realm,
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cut in‘all cases alike it 1is competent for.
every Court, whether superior or inferior,
to treat as a nullity any judgment which
can be clearly shown to have been

cbtained by manifest fraud."

It iz also clear as indicated in Kinch Vs. Walcott [1929
REPZAL CASES 482) that it would be in the power of a party
o z decree vitiated by fraud to apply directly to the Court
which proncunced it te vacate it. According to Kerr,

"In order to sustain an acktion to impeach

& judagment, actual fraud must be shown;

wmers constructive fraud is not, at all

events after long delay, sufficient\005\005\005

rut such a judgment will not be set aside

wpon mere proof that the judgment was

cbtained by perjury.”

'See the Seventh Edition, Pages 416-417)

i1, In Corpus Juris Secundum, Volume 49, paragraph
265, it is acknowledged that,

"Courts of record or of general

jurisdiction have inherent power to vacate

K__SEt aside their own judgements".

In paragraph 269, it is further stated,

"Fraud or ceollusion in obtaining judgment

is a sufficient ground for opening or
vacating it, even after the term at which it
was rendered, provided the fraud was
extrinsic and collateral to the matter tried
and not a matter actually or potentially in
issue in the action.

It is also stated:

"Fraud practiced on the court is always
ground for vacating the judgment, as

where the court is deceived or misled as
to material circumstances, or its process
is abused, resulting in the rendition of a
judgment which would nokt have been

given if the whole conduct of the case had
toen fair®.

12. In American Jurisprudence, 2nd Edition, Volume 46,

paragraph 825, it is stated,

"Indeed, the connection of fraud with a
judgment constitutes one of the chief
causes for interference by a court of
equity with the operation of a judgment.
The power of courts of equity in granting
such relief is inherent, and frequent
applications for eguitable relief against
judgments on this ground were made in
equity before the practice of awarding
new trials was introduced into the courts
of common law.

Where fraud is involved, it has been held,
in some cases, that a remedy at law by
appeal, error, or certiorari does not
preclude relief in equity from the

Page 5 of 11
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judgmerit. Nor, it has been said, is there
any reacon why a judgment obtained by
fraud cannot be the subject of a direct
attack by an action in equity even though
the judgment has been satisfied.™

3. The law in India is not different. Section 44 of the

Zvidence Act enables a party otherwise bound by a previous

adjudication to show that it was not final or binding because it
ig vitiated by fraud. The provision therefore gives jurisdiction
and authority to a Court to consider and decide the question
whether a prior adjudication is vitiated by fraud. 1In Paranjpe
Vs. Kanade [ILR 6 BOMBAY 148]}, it was held that it is always
competent to any Court to vacate any judgment or order, if it

ce proved that such judgment or order was obtained by

manifest fraud. In Lakshmi Charan Saha Vs. Nur Ali { ILR 38
calcutta 936], it was held that the jurisdiction of the Court in

trying a suit questioning the earlier decision as being viti
by fraud, was not limited to an investigation merely as to
whether the plaintiff was prevented from placing his case
properly at the prior trial by the fraud of the defendant.

ated

The

Court could and must rip up the whole matter for determining

whether there had been fraud in the procurement of the
i ree.

.
—

14 . In Manindra Nath Mittra Vs. Hari Mondal (24
Calcutta Weekly Notes 133], the Court explained the elements
to be proved before a plea of a prior decision being vitiate
fraud could be upheld. The Court said

"with respect to the question as to what

constitutes fraud for which a decree can

be set aside, two propeositions appsar to

be well established. The first is that

although it is not permitted to show that

the Court (in the former suit) was

mistaken, it may be shown that it was

misled, in other words where the Court

has been intentionally misled by the

fraud of a party, and a fraud has been

committed upon the Court with the

intention to procure its judgment, it will

vitiate its judgment. The second is that a

decree cannot be set aside merely on the

ground that it has been procured by

- »rjured evidence".

The position was reiterated by the same High Court in Esmile
Ud-Din Biswas and Anr. Vs. Shajoran Nessa Bewa & Ors.
(132 INDIAN CASES 897]. It was held that it must be shown

d by

that fraud was practised in relation to the proceedings in the

Court and the decree must be shown to have been procured by
practising fraud of some sort upon the Court. In Nemchand
Tantia Vs. Kishinchand Chellaram {India) Ltd. [63 Calcutta

weekly Notes 740], it was held that a decree can be re-opened

by a new action when the court passing it had been misled by
fraud, but it cannot be re-opened when the Court is simply
mistaken; when the decree was passed by relying on perjured
evidence, it cannot be said that the court was misled.

15. Tt is not necessary to multiply authorities on this

question since the matter has come up for consideration

before this Court on earlier occasions. In $.P. Chengalvars/a

Naidu ‘(Dead) by LRs. Vs. Jagannath {Dead) by LRs & Ors.
[(1993) Supp. 3 SCR 422], this Court stated that,

t

_Fage 6 of 11
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"it is the settled proposition of law that a
judgment’ or decree obtained by playing

fraud on the court is a nullity and non

est in the eyes of law. Such a

judgment /decree --- by the first court or

by the highest court --- has to be treated
as a nullity by every court, whether
superior or inferior. It can be challenged
in any court even in cecllateral
proceedings. "

The Court went on to observe that the High Court in that case
was totally in error when it stated that there was nc legal duty
cast upon the plaintiff to come to Court with a true case and
prove it by true evidence. Their Lordships stated,

"The courts of law are meant for

imparting justice between the parties.

Cne who comes to the court, must come

with clean hands. We are constrained to

say that more often than not, process of

the Court is being abused. Property \026

grabbers, tax \026 evaders, Bank \026 loan \026

dodgers, and other unscrupulous persons

ﬁ 1 2ll walks of life find the court-

process a convenient lever to retain the

illegal-gains indefinitely. We have no

hesitation to say that a person, whose

case is based on Falsehood, has no right

to approach the Court. He can be

summarily thrown out at any stage of the

litigation".

In Ram Preeti Yadav Vs. U.P. Board of High Scheol and
Intermediate Education & Others [(2003} Supp. 3 SCR 352},
this Court after qucting the relevant passage from Lazarus
Estates Ltd. Vs. Beasley [(1956) 1 All ER 341] and after
referring to S.P. Chengalvaraya Naidu (Dead) by LRs. Vs.
Jagannath (Dead) by LRs & Ors. (supra) reiterated that fraud
avoids all judicial acts. In State of A.P. & Anr. Vs. T.
Suryachandra Rao [{2005) & SCC 149], this Court after
referring to the earlier decisions held that suppression of a
material document could also amount to a fraud on the Court.
It also guoted the observations of Lord Denning in Lazarus
Estates Ltd. Vs. Beasley (supral} that,

{__ Jjudgment of a Court, ro order of a

minister, can be allowed to stand if it has been

obtained by fraud. Fraud unravels

everything. "

16. . Accerding to Story’s Egquity Jurisprudence, 1l4th
Edn., Veolume 1, paragraph 263: '

rFraud indeed, in the sense of a Court of

Equity, properly includes all acts, omissions,

and concealments which invelve a breach of

legal or equitable duty, trust, or confidence,

justly reposed, and are injurious to another, or

by which an undue and unconscientious

advantage is taken of another."

In Patch Vs. ward [1867 (3) L.R. Chancery Apprals 203), Sar

John Rolt, L.J. held that:
"Fraud must be actual positive fraud, a

7]
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meditatéd and intentional contrivance to keep
the parties and the Court in ignorance of the
real facts of the case, and obtaining that
decree by that contrivance."”

This Court in Bhaurao Dagdu Paralkar Vs. State of
Maharashtra & Ors. [2005 (7) SCC 605] held that:
"Suppression of a material document would

alsoc amount to a fraud on the court.

Alt-ough, negligence is not fraud, it can be
zvidence of fraud.”

17. Thus, it appears to be clear that if the earlier order

from the Forest Tribunal has been obtained by the appellant
on verjured evidence, that by itself would not enable the Court
in exercise of its power of certiorari or of review or under
Article 215 of the Constitution of India, to set at naught the
earlier order. But if the Court finds that the appellant had
founded his case before the Forest Tribunal on a false plea or
on a claim which he knew to be false and suppressed
documents or transactions which had relevance in deciding
b' claim, the same would amount to fraud. In this case, the
dp_ellant had purchased an extent of about 55 acres in the
year 1968 under Document No. 2685 of 1968 dated 2.6.1968.
He had. even according to his evidence before the Forest
Tribunal, gifted 5 acres of land to his brother under a deed
dated 30.1.1969. In addition, according to the State, he had
sold, out of the extent of 55.25 acres, an extent of 49.93 acres
by various sale deeds during the years 1971 and 1972.
Though, the details of the sale deeds like the numbers of the
registered documents, the dates of sale, the names of the
transferees, the extents involved and the considerations
received were set ocut by the State in its application for review
pefore the High Court, except for a general denial, the
appellant could not and did not specifically deny the
transactions. Same is the case in this Court, where in the
counter affidavit, the details of these transactions have been
set out by the State and in the rejoinder filed by the appellant,
there is no specific denial of these transaction or of the extents
involved in those transactions. Therefore, it stands
established without an iota of doubt as found by the High
Court, that the appellant suppressed the fact that he had
parted with almost the entire property purchased by him
. "der the r=gistered document through which he claimed title

' the petition schedule property before the Forest Tribunal.
In other words, when he claimed that he had title to 20 acres
of land and the same had not vested in the State and in the
alternative, he bona fide intended to cultivate the land and
was cultivating that land, as a matter of fact, he did not have
either title or possession over that land. The Tribunal had
found that the land was a private forest and hence has vested
under the Act. The Tribunal had granted relief to the
appellant only based on Section 3(3) of the Act, which provided
that so much extent of private forest held by an owner under a
valid registered document of title executed before the
appointed day and intended for cultivation by him and that
does not exceed the extent of the ceiling area applicable to him
under Section 82 of the Kerala Land Reforms Act, could be
exempted. Therefore, unless, the appellant had title to the
application schedule land and proved that he intended to
cultivate that land himself, :e would not have been entitled to
an order under Section 3(3) o the Act. It is obvicus that when
he made the claim, the appell nt neither had title nor

'

-
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possession over the land. There could not have been any
intention on his part to cultivate the land with which he had
already parted and of which he had no right to possession.
Therefore, the appellant played a fraud on the Court by
holding out that he was the title heolder of the application
schedule property and he intended to cultivate the same, while
procuring the order for exclusion of the application schedule

lands. It was not a case of mere perjured evidence. It was
suppressicn of the most vital fact and the founding of a claim
on a non-existent fact. It was done knowingly and

d=liberately, with the intention to deceive. Therefore, the
finding of the High Court in the judgment under appeal that

the appellant had procured the earlier order from the Forest
Tripunal by playing a fraud on it, stands cleaxrly established.
It was not a case of the appellant merely putting forward a
false claim or obtaining a judgment based on perjured

evidence. This was a case where on a fundamental fact of
entitlement to relief, he had deliberately misled the Court by
suppressing vital information and putting forward a false
claim, false to his knowledge, and a claim which he knew had

rc basis either in fact or on law. It is therefore clear that the
order of the Forest Tribunal was procured by the appellant by
playing a fraud and the said order is vitiated by fraud. The
fant that the High Court on the earlier occasion declined to
i_srfere either on the ground of delay in approaching it or on
the ground that a Second Review was not maintainable,

cannot deter a Court moved in that behalf from declaring the
carlier order as vitiated by fraud.

18, The High Court, as a court of record, has exercised
its jurisdiction to set at naught the order of the Forest
Tripbunal thus procured by the appellant by finding that the

same is vitiated by fraud. There cannot be any doubt that the
court in exercise of its jurisdiction undexr Article 215 of the
Constitution of India has the power to undo a decision that

has b=en obtained by playing a fraud on the court. The
zppellant has invoked our jurisdiction under Article 136 of the
Constitution of India. When we find in agreement with the

High Court that the order secured by him is vitiated by fraud,
it is obvious that this Court should decline to come te his aid
by refusing the exercise of its discretionary jurisdiction under
Article 136 of the Constitution of India. We do not think that
it is necessary to refer to any authority in support of this
position except to notice the decision in Ashok Nagar Welfare
Asscciation and another vs. R.K. Sharma and others

(j?ODl) Supp. 5 SCR 662).

19. The order of the Forest Tribunal in the case on hand
had merged in the decision in MFA No.328 of 1981 rendered

by the High Courct. The governing decision, therefore, was the
decision of the High Court. When seeking to guestion the

decision as being vitiated by fraud, the proper course to adopt
was to move the court that had rendered the decision, by an
application. in a case where an appeal is possible, an appeal
could be filed. The House of Lords indicated in Kinch Vs.
Walcolt (supra) that it will be in the power of the party to the
decision complaining of fraud to apply directly to the court
which pronounced the judgment to vacate it. The Full Bench

of the Bombay High court in Guddappa Chikkappa Kurbar

and another vs. Balaji Ramji Dange (AIR 1941 Bombay 274}
cbhserved that no Court will allow itself to be used as an
instrument of fraud and no Court, by the application of rules

of evidence or pro_edure, can allow its eyes to be closed to the
fact that it is be’ng used as an instrument of fraud. In Hip
Foong Hong vs. H. Neotia and Company (1518 Appeal

__Page 3 of 11
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Cases 8BB} the Privy Council held that if a judgment is affected

by fraudulent conduct it muol be cet acide. In Rex vs. 7] L1
Reccrder nof Leicester (1947 (1) K B 726) it was held that a -~
certiorari wenld lie to quash a judgment on the ground that it

has been obtained by fraud. The basic principle obviously is

that a party who had secured a judgment by fraud should not

be enabled to enjoy the fruits thereof. In this situation, the

High Court in this case, could have clearly either guashed the
decision of the Forest Tribunal in OA No.247 of 1979 or could
have set aside its own judgment in MFA No.328 of 1981
dismissing the appeal from the decision of the Forest Tribunal
at the stage of admission and vacated the order of the Forest
Tribunal by allowing that appeal or could have exercised its
Jjurisdiction as a court of record by invoking Arcicle 215 of the
Constitution to set at naught the decision obtained by the
appellant by playing a fraud on the Forest Tribunal. The High
Court has chosen to exercise its power as a court of record to
nullify a decision procured by the appellant by playing a fraud
on the court. We see no objection to the course adopted by
the High Court even assuming that we are inclined to exercise
our jurisdiction under Article 136 of the Constitution of India
at the behest of the appellant.

20 In the view that we have taken as above, the plea
tt . the second review was not maintainable, that the Division
Bench could not have ignored the earlier orders of the High

Court dismissing the appeal at the stage of admission and the
dismissing of the petition for condonation of delay in filing the
first review, are all of no avail to the appellant. In this case,
the Forest Tribunal had alsoc been moved by way of review and

that tribunal refused to exercise its jurisdiction under Section
€8 cf the Act and nothing stands in the way of the High Court
setting aside that order on a finding that the original order
from the Forest Tribunal was secured by playing a fraud on

the Tribunal. Equally, nothing stood in the way of the High
Court reviewing the judgment in O.P. No. 2926 of 1989 in

which a mandamus was issued by the High Court to restore
possession of the application schedule property to the

appellant. Similarly, nothing stood in the way of the "High

Court in allowing O.P. No. 20946 QOF 1997 filed by a body of
citizens challenging the restoration of 20 acres of virgin forest
to the appellant in presumed enforcement of the order im O.A.

No. 247 of 1979 and passing the necessary order nullifying the
original ordex. The fact that the High Court has chosen to
review the earlier order on the petition for condonation of delay
ir-filing the first review petition and then to exercise the power
d_review cannot be of any moment in the light of the what we
have stated. In any event, as we have indicated, this is a fir
case where we should clearly decline to exercise ocur
jurisdiction under Article 136 of the Constitution of India to
come to the aid of the appellant to secure to him the fruits of
the fraud practiced by him on the Forest Tribunal and the

High Court. Thus, we find no merit in the argument that the

High Court had exceeded its jurisdiction in setting aside the
order of the Forest Tribunal at this distance of time.

21. We thus confirm the decision of the High Court and
dismiss these appeals with costs. We hope that this Judgment

will act as an eye opener to the Forest Tribunals and the High
Court exercising appellate jurisdiction in dealing with claims,
{obviously now they are belated claims) for exemption or

exclusion under Section 8 of the Act. It behoves the Forest
Triounals and the appellate couri to carefully scrutinise the

cat~ of title and possession put forward by claimants as also

the identities of the lands sought to be claimed, while

e
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entertaining applications under Section 8 of the Act. j j/-
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IN THE SUPREME COURT OF INDIA /\
CIVIL ORIGINAL JURISDICTION

LA. No. 132665 of 2021
IN

Writ Petition (Civil) No. 188 of 2004

In the Matter 6f :

M/S RAIGANJ CONSUMER FORUM .... Petitioner

Versus

UNION OF INDIA & ORS. ... Respondents

REPLY ON BEHALF OF THE COMMITTEE-GFIL APPOINTED
BY THE HON’BLE SUPREME COURT.

Most Respecth_luv Sheweth;-

1. That between the years 1994 and 1997, Golden Forest India Limited
and Golden Tourist Resort and Developers Limited, purchased lands in
question from Mr. 8. R. Reddy and others. On 10.10.2021, applicant and
five others filed six applications before the Committee to remove the lands
alleging the same to be of applicant, from land .ho[ding of Golden Forest
India Limited and Golden Tourist Resorts & Developers Limited, on the
basis of ex parte preliminary decree dated 25.6.2018 passed by District
Court, Bhongir (Telangana). That is how Commit:ee came fo know about
the passing of ex parte preliminary decree for partition of lands owﬁed by
the companies Golden Forest India Limited and Golden Tourist Resorts &

Developers Limited.
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That the applicant has mischievously obtained preliminary decree vide
judgment dated 25.6.2018 by playing fraud upon the Court and with
intent to cheat Committee and other investors of the company GFIL

and its subsidiary companies.

That the applicant has filed the present application to mislead the Court
by concealing material facts for personal gain. The applicant has
prayed for the removal or deletion of land parcels from ownership of
M/s Golden Forests (India) Private Limited and M/s Golden Tourist

Resorts & Development Private Limited land holding.

That the correct facts are that the company Golden Forest India
Limited and its subsidiary companies were bonafide purchasers of the
lands under reference. There are certain restraint orders passed by the
Hon'ble Supreme Court regarding the jurisdiction of other courts which
inctuded Court of Additional District Judge, Bhongir with regard to the
property matters of these companies. The judgment by ADJ Bhongir
was passed without hearing this Committee which was a necessary
and proper party with respect to suit for partition filed by applicants
wherein defendant no. 6 & 7 were preceded against ex-parte along

with the other defendants.

That this Hon’ble Court on 17.08.2004 in T.C.{C) No.2 of 2004, directed
all the subordinate courts not to entertain any claim pertaining_to the
company Golden Forest Indic. Limited. The relevant portion is
reproduced as under:-

“By Order dated 12" September, 2003 we directed that no other

Court except this Court shall entertain any winding up
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proceedings relating to the Respohdent—Company. We now
direct that no other Court or Forum or Tribunal will entertain a'ny
claim or application by depositors/investors for return of monies
or payment of interest as these aspects will be dealt with by this
Court after realization of all the assets. If any such claim is filed
by any party before any Court or Tribunal the same shall stand
stayed. We clarify that criminai cases are not covered by this

Order and can proceed.”

Copy of the order dated 17.08.2004 is annexed as ANNEXURE R-1
(Pg. 1Ztopg [T )

That this Hon'ble Court vide its order dated 15.10.2008 passed in TC (C)
No. 2 of 2004, specificaily authorized thils Committee to take over all the
properties mentioned in the Assets Evaluation Report prepared by Dr.
Namawati in 1998 at the instance of Golden Forests India Limited. The
Hon'ble Court also directed that if there is any valid claim of any third party
on any of the properties the same shall be considered by this Committee
and pass appropriate order subject to confirmation by the Hon'ble
Supreme Court of India.

The relevant portion of the order is reproduced below:-

“In crder to facilitate the disbursement due to the investors, the
money has to be collected by selling these p’roperties. T.he
Committee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in

respect of any of these properties by third parties, the




Committee may consider the same and pass appropriate orders,

subject to confirmation by this Court.”

Copy of the order dated 15.10.2008 passed by the Hon'ble Supreme

Court is annexed as ANNEXURE R-2 (Pg. 19 topg 7/(1 )

That the suit before Court of ADJ Bhongir is fully covered under the orders
dated 17.08.2004 and 15.10.2008 passed by the Hon'ble Supreme Court
and thereby it is clear that Bhongir Court has no jurisdiction to adjudicate
the suit as it pertains to properties owned by GFIL/GTRDL vide sale
deeds dated 12.1.1994, 2.1.1996, 15.4.1997 & two sale deeds of even
date 27.1.1997. The applicant could only approach the Committee being a
third party claiming relief in the property owned by- GFIL or its associate
and subsidiary companies, however the applicant clandestinely chose to
file the suit instead, by concealing true facts.

That It may be pointed out that the suit property was owned by B.
Rajaih, who died on 23.5.1982. Two of his sons namely; Mr. B. Malesh,
and B. Santosh, who were the only male successors of B. Rajaiah, sold
the property to Mr. S. R. Reddy and others in 1988-89, who further sold
the same to Golden Forests (India) Limited and Golden Tourist Resort
and Developers Limited between the yearé 1994 and 1997. Smt. B.
Gowaramma widow of Sh. B Rajaiah as plaintiff and Smt. Gunuguntla

Balamani, Bathini Suvarna and Polagoni Padma daughters and Mr. B.

., Malesh, and B. Santosh as sons filed a suit for declaration simpliciter

for grant of legal heir ship certificate before the Civil court for the first

time in the year 2008. Suit was decreed on 23.9.2008 granting parties
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thereto in the suit are legal heirs of Sh. B. Rajaiah. In the meanwhile
Smt. B. Gowaraﬁwma widow died on- 21.11.2012.

One of the daughters filed the suit for partition impleading two brothers
as defendant no. 1 and 2 and three sisters as defendant 3 to 5, who_
were proforma defendants and Golden Forests (India) Limited, Golden
Tourists Resorts & Developers Limited as defendant 6 to 7 for partition
of suit property as also seeking declaration that sale deeds dated
15.04.1997, 27.03.1997 and 11.09.2006 executed by Sh. S.R. Reddy
and others in favour of Golden Forests (India) Limited and Golden
Tourist Resort and Developers Limited be declared to be nuil and void.
The suit was ﬁleq on 23.8.2016. The suit was not contested by
defendant 1 to 5, certainly as they were coliuding with the plaintiff and
defendant no. 6 to 8 were got proceeded against ex-parte by giving
their wrong addresses. The suit for declaration seeking heir-ship was
filed in 2008 i.e. after 26 years of death of B. Rajaiah. The suit for
partition was filed in the 2016 i.e. after 34 years of death of B. Rajaiah
totally concealing that B.Malesh & B. Santosh had sold the property in
1988-89.

That it may be interesting lo note here that plaintiff before Bhongir
Court did not challenge the sale deed executed by defendant 1 and 2
i.e B.Malesh & B. Santosh sons of B.Rajaiah in favour of Mr. S.R.
Reddy and others. However learned court while passing the
preliminary decree held the sale in favour of defendant 6 and 7 to be
null and void, without either impleading Mr. S.R. Reddy and others

purchaser from defendant 1 and 2 or issuing any notice to them and




R

10.

11.

4

not even setting aside sale by defendant 1 and 2 in favour of Mr. S.R.
Reddy and others.

The consequence would be that even if the sale deed in favour of

defendant 6 to 7 is set aside, the property should revert back to Mr.

S.R. Reddy and others. However, surprisingly the ADJ Court Bhongir
declared piaintiff and defendants 1 to 5 to be owners of the property.
The plaintiff did not point out this fact to the learned court while
declaring plaintiff and defendant 1 to 5 to be owners and passing of
preliminary decree of partition. The court did not take this fact into
consideration and this led to failure of justice.

That there was no justification for filing the suit before Bhongir Court
after so many years except with malafide intention and with intent to
ptay fraud upon the court, to obtain favorable order/decree from the
court by concealing true facts. Moreovér, brothers of Plaintiff, Mr.
Bheemagowni Mallesh, Defendant No 1 and -Mr. Bheemagowni
Santosh, Defendant No 2, who sold the lands, subject matter of
litigation in the present suit, to Mr. S.R. Reddy and others, who further
sold to Golden Forest India Limited and Golden Tourist Resort &
Developers Limited, are silent and chose to remain proceeded against
ex-parte.

That interestingly Plaintiff and Defendant Nos. 1 to 5 (who were ex
parte before Bhongir Court) have approachéd the Committee for relief
on the basis of preliminary decree. The act of plaintiff and Defendant
No. 1 to 5 show that (1) they accept the jurisdiction of Committee and

(2) the maiafide intention of the plaintiff and her collusion with
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13.

defendant no. 1 to 5 to grab the property of Golden Forest group
companies. Court in preliminary decree set aside sale deed and held
defendant 1 to 5 to be LRs without considering the effect of sale by
defendants 1 and 2 in favour of S.R. Reddy and others.

That Mr. Bheemagowni Mallesh and Mr. Bheemagowni Santosh,
(Defendant No 1 & Defendant No 2 to the partition suit before ADJ
Court, Bhongir), while éxecuting the sale deeds in 1988-89 in favour of
Sh.Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj, Smt. Chirra
Vijaya Laxmi also transferred physicél possession of the suit property
to the purchasers and similarly purchasers from Defendants No. 1 &
2 further handed over physical possession of the suit property to the
Golden Forest companies at time of execution of sale deeds. This fact-
is clearly written in the sale deéds. Thus neither plaintiff nor defendants
1 to £ of the partition suit ever came into poésession of suit property

thereafter.

It was for the first time that plaintiff filed the present suit in the year
2016 seeking partition of suit property purporting themselves to be in
possession of the suit property and also challenged the sale deed
executed by Sh. Salla Ram Reddy, Smt. A.Laxmi, Sh. R Mohan Raj,
Smt. Chirra Vijaya Laxmi purchasers of suit property from defendant 1

& 2i.e. sons of Rajaiah in favour of Golden Forest Companies.

That applicant is misleading this Hon’ble Court that the suit property is
ancestral and applicant is a coparcener in ancestral property. But the
fact is that as per own version of plaintiff to the partition suit, the property
was stated to be self-acquired property of her predecessor in interest

Sh.B Rajaiah. Even if the plaintiff and defendant 3 to 5 to the suit had
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right of succession, they had waived of and relinquished their rights in
favour of their brothers defendants 1 and 2 to the suit, when the property
was sold by defendant no. 1 & 2. Thus the applicant is estopped from
claiming any right as coparcener.
That the concealment of facts before ADJ Court Bhongir by the Plaintiff
and her collusion with defendants 1 to 5 for their personal gains
amounts to fraud, which has been played on the court. Section 44 of
Indian Evidence Act specifically provides opportunity to opposite party
to plead and prove if any judgment has been obtained by playing fraud
on the Court. |
Section 44 in the Indian Evidence Act, 1872reads as under:
"44. Fraud or collusion in obtaining judgment, or incompetency
of Court, may be proved.—Any party to a suit or other
proceeding may show that any judgment, order or decree which .
is relevant under section 40, 41 or 42 and which has been
proved by the adverse party, was délivered by a Court not
competent to deliver it, or was obtained by fraud or collusion.”
This view finds support from pronouncement of Hon'ble Supreme Court
in case Hamza Haji Vs State of Kerala in C.A. No. 3535 of 2006

decided on 18.08.2006.

That the Committee immediately upon coming to know of the suit and the
main Suit OS No. 136 of 2016 before court of Addl. District Judge,
Bhongir:

(a) IA No. 3 of 2021 for impleadment of Committee as defendant

which was heard on 12.7.2022 and disposed of vide order dated

EERFETE b



(b)

(c)

1.8.2022 by allowing the Commiitee to become party in IA 538 of
2018 moved by the plaintiff for passing final decree only.
Therefore, the Committee on the next date 29.8.2022 tried to file
an IA for clarification of order dated 1.8.2022 as to whether the
Committee is impleaded in the main suit or only in the IA 538 filed
for passing final decree but the same was not accepted by the Ld.
Court as it was not in a prescribed format under the AP Civil Rules
of Practice and Circular Orders, 1990;

[A No.5 of 2021 for two reliefs: (1) for dismissal of Suit under O-7
R-11 of CPC and (2) for setting aside ex parte p(eliminary decree
under O-9 R-8 of CPC. This IA was heard on 29.8.2022. On a
verbal direction by the |d. Court, the counsel of the Committee filed
memo regarding pressing only one relief regarding dismissal of
Suit under O-7 R-11 of CPC, as only one relief can be sought
under Rule 55 of the AP Civil Rules of Practice and Circular
Orders, 1990 which was shown to the counsel in the court.
However, the memo filed by the counsel reserved the right of the
Committee to file separate IA with regard to the seco.nd prayer for
éetting aside ex parte preliminary decree under 0-9 R-9 of CPC.
IA.No. 4 of 2021 again for two reliefs: (1) for impleadment of the
Committee under O-1 R-10 of CPC and (2) for dismissal of Suit
under O-7 R-11 of CPC. This 1A was also heard on 29.8.2022 and
the counsel of the Commiﬁee endorsed on the ;!A that it wés in
fructuous in view of order passed in [A No.3 and Rule 55 which

does nol allow two prayers in an 1A
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That the Committee has thus already through 1A No. 3, 4, and 5 of 2021
pleaded that the fraud has been played on the court by the concealment
of facts and collusion of plaintiff with Defendant Nos. 1 to 5. The
Committee has also filed various orders passed by this Hon’ble Court as

Annexures which are evidence and prove the act of fraud by them.

It is well known precedent that ‘Fraud vitiates everything'. This Hon'ble
Court has time and again passed various order vide which it has
directed that fraud or collusion in obtaining judgment is a sufficient
ground for vacating it. The Committee is filing one of such order of this
Hon'ble Court: order dated 18.8.2006 passed in Hamza Haiji vs State of
Kerala. The relevant portions of the order are para 11 to 19. Copy of
the order dated 18.8.2006 passed by this Hon'ble Court is annexed as

ANNEXURE R-3(Pg. 9 Stopg 2 §)

In view of the above, it is prayed for that:

I. This Hon'ble Court be pleased to dismiss the application, as the
same is misleading; and

ii. ex-parte judgment/preliminary decree dated 25.6.2018 passed by
Bhongir court may be set aside being unlawful and passed without

jurisdiction.

New Delhi Filed by

Date: . Soumya Datta,

Advocate on record
Counsel for the Committee - GFIL
(Appointed by Hon'ble Supreme Court of India)
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AFFIDAVIT

I, Shri Brij Mohan Bedi, S/o Shri Sadhu Ram Bedi, aged about 71 years, R/o
H.' No. 22, Sector-4, Panchkula, do hereby solemnly affirm and state as

under:-

1. That | am one of the members of the Committee appointed by the Hon'ble
Supreme Court. | am duly authorised and being fully competent and fully
conversant with the facts and circumstances of the case, | am competent to

swear this affidavit.

2. Thai | have read the contents of accompanying reply which has been

prepared under my instructions.

3. That the contents of the accompanying reply are true and correct to the

best of my knowledge and are derived from record of the case. Annexure are

true copy of its original. ,
: ;_____],.”.f

DEPONENT



S JQ/

VERIFICATION:-

l, the deponent above named, do hereby verify and state that the contents of
paragraph 1 to 17 of the affidavit are true to my knowledge based on records
of the case, no part of it is false and nothing material has been concealed

there from.

Verified by me at on this the E day of October, 2022,
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SUPREME COURT OF INDIA

RECORD OF PROCEEDINGS

lLA.Nos. 1- 33 in  TRANSFERRED CASE (CIVIL) No. 2 OF 2004

THE SECURITIES & EXCHANGE BD. OF INDIA Petitioner (s)
VERSUS
THE GOLDEN FORESTS (1) LTD. Respondent (s)

(For intervention and for seeking an order of restraint/injunction and for
impleadment ‘and for seeking certain urgent directions and stay and'\ :
directions and stalyn"inte‘rventionrr directions and office report)

WITH LLA.Nos. 1-4 in T.C. (Civil) No. 68/2003

{For directions and office report}
W.P. (Civil) No.188/ 2004

{(With applin. for directions )

Date : 17/08/2004 These Petitions were called on for hearing today.
CORAM :
HON'BLE MR. JUSTICE S.N. VARIAVA

HON'BLE MR. JUSTICE G.P. MATHUR



For Petitioner(s) - Mr. Bhargava V. Desai, Adv. \ L’]
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Mr. M.N.Krishnamani, Sr. Adv.
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Mr. K.S.Rana, Adv.
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Mr. Himanshu Bhuttan, Adv.
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Mr. Raja Bahadur Singh Jain, Adv.
Mr. Vikas Jain, Adv.
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Mr. Gireesh Kumar, Adv.

Ms. Suruchii Aggarwal ,Adv.
Mr. Ashim Aggarwal, Adv.

Mr. Subramonium Prasad ,Adv
Mr. Abhijit Sengupta ,Adv.

Mr. G.Venkatesh, Adv.

Mr. D.Bharat Kumar, Adv.

Mr. Anand, Adv.

Mr. Pijush K.Roy, Adv.

Mr. G. Ramakrishna Prasad ,Adv




Mr. Alok Gupta,Adv. [ é
Mr. Tara Chandra Sharma, Adv.

Ms. Neelam Sharma, Adv.

Mr. S Wasim A.Qadri, Adv.

Mr. L.R.Singh, Adv.

UPON hearing counsel the Court made the following
ORDER

Heard all parties.

All ?etitioners in Transferred Petitions to make copies of their
Petition and all relevant papers. Enough sets must be prepared for use
by the Court and for handing over to SEBI, RBI and other parties to
those Petitions. This is to be done within a month from today.

In furtherance of our earlier Order, we direct that the Company,
its Directors, Officers, Employees, Agents and/or Power of Attorney
holders are restrained from alienating, encumbering, creating any third
party right or transferring in any manner whatsdever any of the assets
of the Company and/or their personal asséts. They are also restrained
from making any withdrawal from any of the accounts wherever the
accounts may be.

This Court proposes to appoint a Committee for the purposes

of taking charge of ali the assets of the Company and for scrutinizing




the various. claims by the various claimants against the Company. Till
such Committee is appointed, the Provisional Liquidator appointed by
the Punjab & Haryana High Court and the Receiver appointed by the
Bombay High Court shall continue to operate save and except that they
shall also r;ot transfer or dispose of any asset of the Company.
However, they may proceed to take charge of the assets and take
follow up action including legal action which they deem necessary.
The District Magistrate and Police to give all assistance to these two
persons for the purposes of the recovery of the assets of the Company
wherever those assets may'be.

In our view, none of the depositors and investors are
necessary or proper parties in these Petitions. All Applications for
intervention/impleadment filed by the depositors/investors stand
dismissed. The depositors/investors must submit their claims before
the Committee which will be appointed bay the Court who will consider
their claims. This Court will then decide how the assets of the
Company should be distributed.

By Order dated 12" September, 2003 we directed that no
other Court except this Cburt shall entertain any winding up
proceedings relating to the Respondent-Company. We now direct that
no other Court or Forum or Tribunal will entertain any claim or
application by _depositoré/investors for return of monies or payment of

interest as these aspects will be dealt with by this Court after
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realization of all the assets. If any such claim is filed by any party
before any Court or Tribunal the same shall stand stayed. We clarify

that criminal cases are not covered by this Order and can proceed.

LANos. 1,5,9.6, 30,7, 14 15 32 in T.C.(C) No.2/2004

Learned counsel appearing for the Applicants are not pressing these

I.LAs. These |.As. are dismissed as not pressed.

LA. No. 25 in T.C. (C) No.2/2004

Learned counsel for the Applicants seeks leave of the Court to

withdraw this 1.A. |.A_ is accordingly dismissed as withdrawn.

"LA. No.11in T.C. (C) No.2/2004

Learmed counsel! for the Applicants states that this I.A. has become

infructuous. it is dismissed as such.

LA. No.28in T.C. (C) No.2/2004

Time to deposit the amount is extended by four weeks from today. Itis

clarified that if the entire amount is not deposited within four weeks

from today the earlier order will stand vacated:

List these matters on-19™ August, 2004.

~ Anita (Jasbir Singh)

Court-Master

{ITRUE TYPED COPY//



ANNVEX upe-2-7.
ITEM NO.2 COURT NOA1 SECTION XVIA

[

SUPREME COURT OF INDIA RECORD OF PROCEEDINGS

I.A.Nos.60-83,85-90 & ] A.N0.21-92 & 93 In T.C.{(C) No.2/2004

THE SECURIIIES & EXCHANGE BD. OF INDIA .....Petitioner(s)
VERSUS
THE GOLDEN FORESTS () LTD. ....Respondent(s)

(For quashing order dated 2.5.2007 passed by the Chairman,
Committee-Golden Forest (India) Ltd. and ad-interim ex-pa;te stay and
for seeking urgent directioné and impleadment and directior‘ws and
permission to file additional documents and impleadment/ direction/
objection and intervention and impleadment/direction/ stay, and
application to ﬁle: rejoinder affidavit and directions and office report)
with 1.A. Nos.27, 28-38 in T.C.(C) No.éBIZOOS (For confirmation of sale
and for que=z.ing/ setting aside of order passed by the Chairman
Committee and stay and intervention and directions and impleadment
and merger of 110 companies with GIFL and for permission to file
additional documents and office report) with Contempt Petition (Civil)
N0.74/2007 in T.C.(C) No.2/2004 With T.C.(C) No.1/2004 (With appin.
for early -hearing and directions and office reporf)With W.P.(C)

No.188/2004 (With appln. for directions and office report)



CORAM :

HON'BLE THE CHIEF JUSTICE

HON'BLE MR. JUSTICE P. SATHASIVAM

HON'BLE MR. JUSTICE J.M. PANCHAL

For Petitioner(s)

For the Committee

WP(C) 188/04

~-or Applicant(s)

{ TC(C) 1/04

For Respondent(s) '

Mr. Bhargava V. Desai, Adv.
Mr. Rahul Gupta, Adv.

Ms. Reema Sharma, Adv.
Mr. Ajay Majithia, Adv.

Mr. Rajesh Kumar, AdQ.

Dr. Kailash Chand, Adv.

Ms. Suruchii Aggarwal, Adv
Mr. Prashant Chauhan, Adv.
Mr. Arvind Gopal, Adv.

Mr. Ranjén Mukherjee, Adv.
Mr. K.N. Krishnamani, Sr. Adv.
Mr. Shagir Khan, Adv.

Mr. Somnath Mukherjee, Adv.
Mr. S. Ravishankar, Adv.

Mr. Vivek Shukia, Adv.

Mr. Anil Kumar Sharma, Adv.
Mr. Shailendra Bhardwaj,Adv.

Mr. S.B. Sanyal, Sr. Adv.
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Date: 15/10/2008 These Petitions were called on for hearing. today.



Mr. Anand Prakash, Adv.

Mr. T.D. Kashar, Adv.

For Ms. S. Usha Reddy, Adv.
Mr. S.K. Nandy, Adv.

Mr. Y.P. Dhingra, Adv.

Ms. Kusum Chaudhary, Adv.
Mr. Subodh Markandeya, Sr. Adv.
Mr. Alok Gupta, Adv.

Ms. Shalu Sharma, Adv.

Mr. Manoj Swarup, Adv.

Mr. P.S. Patwalia, Sr. Adv.

Mr. Anandeshwar Gautam, Adv.
Mr. Joseph Pookkatt, Adv.

Mr. Prashant Kumar, Adv.

For M/s AP & J Chambers

Mr. D.N. Goburdhan, Adv.

Mr. Arun Kumar Sinha, Adv.

Mr. Ranjan Mukherjee, Adv.

Mr. Ajay Majithia, Adv.

Mr. Rajesh Kumar, Adv.

Dr. Kailash Chand, Adv.

Mr. S. Ravi Shankar, Adv.

Mr. G.L. Rawali, Slr. Adv.

Mr. Ashwani Kumar, Adv.

Mr. Kuljeet Rawal, Adv.
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Mr. Subramonium Prasad, Adv.
Ms. Sunita Sharma, Adv.
Mr. Rana Ranjit Singh, Adv.
Mr. Somwvir Singh Daswal, Adv.
Mr. Shreepal Singh, Adv.
Mr. S.K. Sabhaﬁmal, Ady.
Mr. Jatinder Kumar Bhatia, Adv.
Ms. S. Usha Reddy, Adv.
Ms. Naresh Bakshi, Adv.
Mrs. Varuna Bhandari Gugnani, Adv.
Mr. Rameshwar Prasad Goyal, Adv.
Mr. S.N. Pandey, Adv.
Mr. C.S. Ashri, Adv.
, Ms. Shalu Sharma, Adv.
Mr. N.R. Choudhury, Adv.
Mr. Tara Chandra Sharma, Adv.

Ms. Neelam Sharma, Adv.

UPON hearing counsel the Court made the following

- ORDER

'Dr. Namavati has filed the list of immovable properties owned and

possessed by the Golden Forests (1) Lid and its group of

companies. These properties were allegedly purchased by



RN

'

Golden Forest () Ltd. and other group of companies. It is said

that the title deeds vest with these respondents.

It is stated that huge arﬁounts were invested in these companies.
A Committee had been appointed by this Court on 19.8.2004,
consisting of a retired Chief Justicé of the Delhi High Court and
two District Judges. The said Committee had taken possession of

substantial properties owned by the respondents.

In order to facilitate the disbursement due to the investors, the

money has to be collected by selling these properties. The

Committee is authorized to take possession of all the properties
owned by the respondents. If there are any valid claims in respect
of any of these properties by third parties, the Committee may
consider the same and pass appropriate orders, subject to

confirmation by this Court.

As regards the sale of properties is concerned, the Committee
may make appropriate publication regarding the sale and
sufficient nofices be issued to the prospective pdrchasers by

publishing the same in the local newspapers having wide

_circulation in the area where the properly is situated. Any sale

conducted by the Committee shall be based on valuation made
by either by the Committee or by other approved valuer and upset

price is fixed before sale is finalized. The sale is, however, subject




to the confirmation by this Court. As soon as the sale is over, the
details including the purchase price and all the details shall be

made over to this Court for the purpose of confirmation.

As soon as the bid is over the applicanflthe prospective
purchaser shall deposit 20% of the amount in a nationatized bank
in the account maintained by the Committee. If there is any
difficulty in getting the possession of any property owned by the
respondents, the matter shall be reported to this Court and/or the
Committee can also itself request for police aid -or any other
assistance from the governmental authorities. On all the pe;nding
applications, the Committee shall pass appropriate orders.‘subject

to confirmation by this Court.

As regards the pending claim of the petitioners/applicants the

committee may pass appropriate orders and a gist of these
orders be made available to this Court for further orders.

List in the month of March, 2009.

(R.K.Dhawan) ' Veera Verma)
Court Master : Court Master
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CASE ilro. : ‘ 7 < i

Appeal (civil} 3535 of 2006

PETITIONER:
HAMZA HAJI

RESPONDENT :
STATE OF KERALA & ANR.

DATE OF JUDGMENT: 18/08/2006

BENCH:
DR. AR. LAKSHMANAN & P.K. BALASUBRAMANYAN

JUDGMENT :
JUDGMENT
{ARISING QUT OF S.L.P. (C) NO.5600-5601 OF 2004)

P.K. BALASUBRAMANYAN, J.

; Leave granted.

(\. -

z. In the year 1968, the appellant herein claims to

have purchased an extent of 22.25 hectares of land blocked in

Survey No.2157 in Palakkayam Village, Mannarghat Taluk.

The deed was accompanied by a sketch showing the property ;
conveyed. It is seen that the appellant disposed of almost the ;
entire property by way of assignwents mostly in the years
1971 and 1972 and by way of a gift of 5 acres to his brother.
Thus, he was left with no property allegedly acguired under
the sale deed No. 2685 of 1968 of the Mananarghat sub
Registry.

3. On 10.5.197%, The Kerala Private Forests (Vesting . |
and Assignment) Act, 1971 (for short "the Act") came into
force. In the year 1979, the appellant filed an application,
O0.A. No.247 of 1979, before the Forest Tribumal, Manjeri,
under Section 8 of the Act seeking a declaration that the
application scheduled property was not a private forest liable

to be vested in the Government. He scheduled 8.10 hectares ;
equivalent to 20 acres in Sy. No. 2157, Agali village, '
! nnarghat Taluk in the application. He claimed exemption

“wiider Section 3(2) of the Act and in the alternative, claimed

that even if the land was private forest, the same was held by
him as owner under his personal cultivation and with intent teo
cultivate and that it is within the ceiling limit applicable to him
under the Kerala Land Reforms Act and hence the same may

be declared to be exempt from vesting under Section 3(3) of

the Act. Through the forest authorities, the State of Kerala
filed objections to the original application. It was contended
that the land was private forest; that the Madras Preservation

of Private Forests Act applied te the same; and it continued to

be a forest under the Act and hence the prayer under Section

3(2) of the Act was unsustainable. The claim undexr Section

3(3) of the Act was also opposed on the plea that the appellant

had no valid title to the land, that it was not cultivated and

that the appellant had no intention tc cultivate the same. By
order dated 17.12.1980, tle Forest Tribunal held that 'che land b
was forest to which the Madras Preservation of Private Forests '
Act applied immediately p ior to 10.5.1971, the appointed day

-t
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and it-continued to be forest under the Act. The Tribunal
acceptred the evidence of the officer ‘examined on behalf of the
State to find that the area was full of forest tree growth.
Thus, the claim of the appellant under Section 3{2) of the Act
was negatived. The claim of the appellant was upheld by the
Tribunal under Section 3 (3} of the Act by rejecting the plea of
absence of title in the appellant based on a pending litigation
as set up by the State. It upheld the title and possession of
the appellant as per the deed of purchase, Document No. 2685

of 1968 put forward by him. It held that the extent claimed
did not exceed the extent of ceiling area applicable to the
appellant under Section B2 of the Kerala Land Reforms Act.

It, therefore, excluded the 20 acree scheduled to the
application and declared iL as nol vested in view of Section 3(3}

of the Act. The State filed an appeal, MFA No.328 of 1981,
against the said decision in the High Court under Section 8A
of the Act. The High Court, on 8.3.1983, dismissed the

appeal at the stage of admission on the ground that a specific
ground of challenge to the finding based on Section 3(3) of the
Act had not been raised in the memorandum of appeal. The
order of the Forest Tribunal in that sense became final.

4. Due to widespread complaints and emerging public
opinion, the Government realised that quite a number of

{+ »lications before Forest Tribunals for exemption or
Kdulu51on were got allowed by unscrupulous elements with the
connivance of the Forest Authorities and even of counsel
engaged by the State before Forest Tribunals and before the
High Court. Hence, an amendment te the Act was brought

about with effect from 19.11.1983, conferring a right on the
Custodian of Vested Forests to apply for review of the
decisions of Forest Tribunals and conferring power on the

State Government to file appeals or applications for review in
certain other cases before the concerned court and for other
incidencal matters. Pursuant to this availability of power, the
State filed R.P. No.219 of 1987 on 14.3.1987, before the Forest
Tribunal seeking a review of the decision of the Forest
Tribunal dated 17.12.1980. It is seen that a commission was
raken out in these proceedings presumably on the dispute
whether the property scheduled was under cultivation or was
part of a dense forest. On 14.3.1988, the Forest Tribunal
dismissed the review petition on the ground that its order
sought to be reviewed, had merged with the judgment of the

High Court in MFA No.328 of 1981, which, as we have already
noticed, was dismissed at the admission stage. Whether the
view of the Forest Tribunal that it could not review the order in
; arcise of power under Section 8B of the Act, notwithstanding
“—fe dismissal of the appeal from its decision at the stage of
admission, need not be considered at this stage. The fact
remains that the Forest Tribunal dismissed the review

petition.

5. On 30.3.1989 the appellant approached the High
Court with 0.P. No.2926 of 1989 invoking Article 226 of the
Constitution of India praying for a writ of mandamus directing
the State and the Forest Officials to restore to him the 20
acres of land in implementation of the order of the Forest
Tribunal in O.A. No.247 of 1979. Though the State and the
Forest Authorities opposed the prayer, by order dated
28.5.1990, the High Court allowed the writ pétition and issued
a writ of mandamus directing the State to restore to the
appellant the 20 acres of land. It may be noted that the forest
authorit.es had not filed a counter-arfidavit in that writ
petitior though at the hearing, the Government pleader
appearin on behalf of the State had submitted that there was

24
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alfflcﬁlty in surveying and 1dent1fy1ng the land to be restored
Since the land could not be restored within the time fixed by
the High Court, the State and the forest officers obtained an
extension of time to comply with the writ of mandamus issued
"by the High Court.

6. It appears that at this stage the Custodian realised
that the very approach of the appellant to the Forest Tribunal

was a fraudulent attempt to knock off forest land vested in the
State and on the date he made the application before the

Forest Tribunal, the appellant had no vestige of right in the
application schedule property, he having sold or transferred

the entire extent of land allegedly purchased by him under
document No.2685 of 1968, the title he put forward when he
approached the Forest Tribunal. COn 1.1.1991, nearly eight

years after the dismissal of MFA No.328 of 1981 by the High

Court at the stage of admission, the State filed RP No.1l7 of

1991 for a review of the order in the appeal, accompanied by

an application for condoning the delay of seven years eight

months and twenty six days in filing the review. Without
considering the merits of the case or the nature of the attempt
made by the appellant as put forward by the State in the

petition for review, the High Court on 18.11.1993, dismissed

the petition for condoning the delay in filing the review petiticn

¢

{ the ground that no sufficient cause had been made out for

&__.doning such a long delay. Consequently, the High Court
dismissed the review petition without going into the merits of
the same. Though the State of Kerala filed an application for

special leave to appeal in this Court as a SLP) No.16318 of
1994, the same was not entertained by this Court and it was
rejected on 3.10.1994.

7. The appellant thereafter moved an application
under the Contempt of Courts Act before the High Court,
which was numbered as CCC 274 of 1%97. He complained of
non-restoration of the land. In the face of the contempt of
court proceedings initiated and entertained by the High Court, '
the State and the forest authorities purported te handover as
per a mahazar and plan, 20 acres of land to the appellant and
produced the mahazar and the plan before the High Court.
Taking note of this, the High Court by order dated 24.10.19%37,
closed the contempt of court proceedings recording that the
mandamus earlier issued by the High Court had been obeyed.
8. The attempt to handover 20 acres of fragile forest to
the appellant, generated considerable public opinion and
prtest that it ultimately forced the State and the forest
norities, to approach the High Court again with a petition
- review. On 2.11.2000, a petition for review was filed as
CMP No.456 of 1991 in RP No.17 of 1991 in MFA No.328 of
1981 to review the order of the Division Bench dated
18.11.1983, whereby the High Court refused to condone the
delay in filing the review petition against the order in MFA
No.328 of 1981. Another review petition was filed to review the
order in OP No.2926 of 1989 issuing the writ of mandamus
directing restoration. Yet another review petition was filed to
review the order in the contempt of court case CCC No.274 of
1997. One other review petition was filed to review the order in
MFA No.328 of 1981 itself which was not numbered
presumably on the objection that it was really a petition to
review an order on a review petition. Meanwhile a body of
citizens filed a writ petition, OP No.20946 of 1987 praying for
the isnue of a writ of mandamus directing the respondent
State not to assign, release or surrender 20 acres of evergreen
forest to the appellant, and for a writ of prohibition restraining
the appellant from carrying on any felling activity in the

2T
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properry including the clearing of natural growth. One other
writ pétition was filed allegedly by the assignees from the :l%g
appellant. The Division Bench of the High Court heard all . ‘
these review petitions together along with the two writ i
petitions filed by strangers. The High Court found that the . |
appellant had secured an order from the Forest Tribunal by :
playing a fraud on it and since fraud vitiates the entire

proceedings it was a fit case where the High Court should

exercise its jurisdiction invoking Article 215 of the

Constitution of India and set at naught, the order of the Forest

Tribunal found to be vitiated by fraud. Thus, the High Court

allowed the claim of the State and that of the writ petitioners

and setting aside the order of the Forest Tribunal in OA

No.247 of 1579, dismissed that application filed by the

appellant before the Forest Tribunal. The High Court alsco

directed the State to take back the 20 acres of land said to

have been put in the possession of the appellant during the .
pendency of the contempt of court case. This decision of the :
High Court is challenged by the appellant, the applicant before

the Forest Tribunal, in these appeals.

9. It is contended on behalf of the appellant that the :
High Court had far exceeded its jurisdiction and has acted |
illegally in setting aside the order of the Forest Tribunal which

¥ "\ become final long back and which had been given effect

t__. that too, by the intervention of the High Court. It is

submitted that the High Court had no jurisdiction or authority :
tc set at naught the two earlier orders of Division Benches of 5
co-equal strength and that too at this belated stage and thus .
the order suffered from patent illegality. On facts it was |
contended that the finding that the order was procured by the !
appellant by playing a fraud on the Tribunal was not justified i
and no occasion arose for the High Court to exercise its

jurisdiction under Article 215 of the Constitution of India,
assuming it had such a jurisdiction to interfere with the earlier
orders. On behalf of the State it is contended by learned

senior counsel that fraud vitiates everything, that if an order is
vitiated by fraud, it does not attain finality and it can be set at
naught by a preper proceeding and on the facts and in the
circumstances of the case, the High Court was fully justified in
setting aside the order of the Forest Tribunal. It is submitted
that the High Court has only followed the ratio of the decisions

of this Court and there is nothing illegal in the decision X
rendered by the High Court. On facts, fraud was writ large i
and this was a case where the High Court cught to have
irterfered and the interference made was fully justified.

C el further submitted that since the appellant had come ;
wyx<n unclean hands and had obtained a relief by playing a ,
fraud on the court, this was a fit case where this Court should :
decline to exercise its discretionary jurisdiction under Article . |
136 of the Constitution of India, sought to be invoked by the : 1
appellant. It was submitted that the appeals deserve to be . i
dismissed. ;

10. It is true, as observed by De Grey, C.J., in Rex Vs.
Duchess of Kingston [ 2 Smith L.C. 687) that: ;
"*Fraud’ is an intrinsic, collateral act, which ;
vitiates the most solemn proceedings of courts i
of justice. Lord Coke says it avoids all judicial

acts ecclesiastical and temporal®.

In Kerr on Fraud and Mistake, it is stated that:

"in applying this rule, it matters not

whether thé judgment impugned has

been pronounced by an inferior or by the

nighest Court of judicature in the realm,
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but in.zll cases alike it is competent for
every Court, whether superior or inferior,
to treat as a nullity any judgment which
can be clearly shown to have been

obtained by manifest fraud.®

It is also clear as indicated in Kineh Vs. Walcott [1929
APPEAL CASES 482] that it would be in the power of a party
to a decree vitiated by fraud to apply directly to the Court
which pronounced it to vacate it. According to Kerr,

"In order to sustain an action to impeach

a judgment, actual fraud must be shown;

meTe aonatriuctive fravnd 1s not, ak ali

events after long delay, sufficient\005\005\005

but such a judgment will not be set aside

upon mere proof that the judgment was

obtained by perjury.®

(See the Seventh Edition, Pages 416-417)

i1. In Corpus Juris Secundum, Volume 49, paragraph

265, it is acknowledged that,

"Courts of record or of general
jurisdiction have inherent power to vacate
g set aside their own judgements".

N S
In paragraph 269, it is further stated,

"Fraud or collusion in obtaining judgment

is a sufficient ground for opening or
vacating it, even afrer the term at which it
was rendered, provided the fraud was
extrinsic and collateral to the matter tried
and not a matter actually or potentially in
issue in the action.

It 1s alsoc stated:

"Fraud practiced on the court is always
ground for vacating the judgment, as

where the court is deceived or misled as
Lo material circumstances, or its process
is abused, resulting in the rendition of a
* judgment which would not have been

given if the whole conduct of the case had
been fair".

{
P In American Jurisprudence, 2nd Edition, Volume 46,

paragraph 825, it is stated,

"Indeed, the connection of fraud with a
judgment constitutes one of the chief
causes for interference by a court of
equity with the operation of a judgment.
The power of courts of .equity in granting
such relief is inherent, and frequent
applications for equitable relief against
judgments on this ground were made in
egquity before the practice of awarding
new trials was introduced into the courts
of common law.’

Where fraud is involved, it has been held,
in some cases, that a remedy at law by
appeal, error, or certiorari does not
preclude relief in equity from the

Page 5 of 11
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judgmer;. Nor, it has been said, is there
any reason why a judgment obtained by
fraud cannot be the subject of a direct
attack by an action in equity even though
the judgment has been satisfied."

13. The law in India is not different. Section 44 of the
Evidence Act enables a party otherwise bound by a previous
adjudication to show that it was not final or binding because it
is vitiated by fraud. The provision therefore gives jurisdiction
and authority to a Court to consider and decide the question
whether a prior adjudication is vitiated by fraud. In Paranjpe
vs. Kapade [ILR 6 BOMBAY 148}, iL was held that it ig always
competent to any Court to vacate any judgment or order, if it

be proved that such judgment or oxder was obtained by

manifest fraud. In Lakshmi Charan Saha Vs. Nur Ali [ ILR 38
falcutta 936}, it was held that the jurisdiction of the Court in
trying a suit guestioning the earlier decision as being vitiated
by fraud, was not limited to an investigation merely as to
whether the plaintiff was prevented from placing his case
properly at the prior trial by the fraud of the defendant. The
Court could and must rip up the whole matter for determining
whether there had been fraud in the procurement of the

¢ ree.

!

14. In Manindra Nath Mittra Vs. Hari Mondal [24
Calcutta Weekly Notes 133], the Court explained the elements

to be proved before a plea of a prior decision being vitiated by
fraud could be upheld. The Court said

"with respect to the question as to what

constitutes fraud for which a decree can

be set aside, two propositions appear to

be well established. The first is that

although it is not permitted to show that

the Court (in the former suit) was

mistaken, it may be shown that it was

misled, in other words where the Court

has been intentionally misled by the

fraud of a party, and a fraud has been

committed upon the Court with the

intention to procure its judgment, it will

vitiate its judgment. The second is that a

decree cannot be set aside merely on the

ground that it has been procured by

Re*jured evidence".

fh{'position was reiterated by the same High Court in Esmile-
Ud-Din Biswas and Anr. Vs. Shajoran Nessa Bewa & Ors.

(132 INDIAN CASES 8%7]. It was held that it must be shown
that fraud was practised in relation to the proceedings in the
court and the decree must be shown to have been procured by
practising fraud of some sort upon the Court. In Nemchand
Tantia Vs. Kishinchand Chellaram (India) Letd. [63 Calcutta
weekly Notes 740}, it was held that a decree can be re-opened
by a new action when the court passing it had been misled by
fraud, but it cannot be re-opened when the Court is simply
mistaken; when the decree was passed by relying on perjured
evidence, it cannot be said that the court was misled.

15. It is not necessary to multiply authorities on this
question since the matterx has come up for consideration

before this Court on earlier occasions. In S$.P. Chengalvaraya
MNaidu (Dead) by LRs. Vs. Jagannath {Dead) by LRs & Ors.

[{1993) Supp. 3 SCR 422], this Court stated that,

Ro
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"it is/the settled proposition of law that a
judgment or decree obtained by playing
fraud on the court is a nullity and non

est in the eyes of law. Such a
judgment/decree --- by the first court or
by the highest court --- has to be treated

as a nullity by every court, whether
superior or inferior. It can be challenged
in any court even in collateral
proceedings. "

The Court went on to observe that the High Court in that case
was totally in error when it stated that there was no legal duty
cast upon the plaintiff to come to Court with a true case and
prove it by true evidence. Their Lordships stated,

"The courts of law are meant for

imparting justice between the parties.

One who comes to the court, must come

with c¢lean hands. We are constrained to

say that more often than not, process of

the Court is being abused. Property \026

grabbers, tax \026 evaders, Bank \026 loan \026

dodgers, and other unscrupulous persons

i om all walks of life find the court-

\__ocess a convenient lever to retain the

illegal-gains indefinitely. We have no

hesitation to say that a person, whose

case is based on falsehood, has no right

to approach the Court. He can be

summarily thrown out at any stage of the

litigation".

In Ram Preeti Yadav Vs. U.P. Beard of High School and
Intermediate Education & Others [(2003) Supp. 3 SCR 3521,
this Court after quoting the relevant passage from Lazarus
Estates Ltd. Vs. Beasley [{1956}) 1 All ER 341] and after
referring to §.P. Chengalvaraya Naidu (Dead) by LRs. Vs.
Jagannath (Dead} by LRs & Ors. (supra) reiterated that fraud
avoids all judicial acts. In State of A.P. & Anr. Vs. T.
Suryachandra Rao [(2005) 6 SCC 149], this Court after
referring to the earlier decisions held that suppression of a
material document could also amount to a fraud on the Court.
It also gquoted the observations of Lord Denning in Lazarus
F-tates Ltd. Vs. Beasley (supra) that,

;> judgment of a Court, no order of a

t=nister, can be allowed to stand if it has been

obtained by fraud. Fraud unravels

everything."

16. According to Story’s Equity Jurisprudence, l4th
Edn., Volume 1, paragraph 263:

"Fraud indeed, in the sense of a Court of

Equity, properly includes all acts, omissions,

and concealments which involve a breach of

legal or equitable duty, trust, or confidence,

justly reposed, and are injuricus to another, or

by which an undue and unconscientious

advantage is taken of another."

In Patch Vs. Ward (1867 (3) L.R. Chancery Appeals 203], Sir
John Rolt, L.J. held that:
“"Fraud must be actual positive fraud, a

3

—
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meditatéd and intentional contrivance to keep
the parties and the Court in ignorance of the
real facts of the case, and obtaining that
decree by that contrivance."

This Court in Bhaurac Dagdu Paralkar Vs. State of
Maharashtra & Ors. [2005 (7) SCC 605] held that:
"Suppression of a material document would

also amount to a fraud on the court.

Although, negligence is not fraud, it can be
evidence of fraud."

17. Thus, it appears to be clear that if the earlier order

from the Forest Tribunal has been obtained by the appellant

on perjured evidence, that by itself would not enable the Court

in exercise of its power of certiorari or of review or under

Article 215 of the Constitution of India, to set at naught the

earlier order. But if the Court finds that the appellant had

founded his case before the Forest Tribunal on a false plea or

on a claim which he knew to be false and suppressed

documents or transactions which had relevance in deciding

Fig claim, the same would amount to fraud. In this case, the
>ellant had purchased an extent of about 55 acres in the

Y—ar 1968 under Document No. 2685 of 1968 dated 2.6.1968.

He had, even according to his evidence before the Forest

Tribunal, gifted 5 acres of land to his brother under a deed

dated 30.1.19692. In additien, according to the State, he had

sold, out of the extent of 55.25 acres, an extent of 49.93 acres

by various sale deeds during the years 1971 and 1972.

Though, the details of the sale deeds like the numbers of the

registered documents, the dates of sale, the names of the

transferees, the extents involved and the considerations

received were set out by the State in its application for review

before the High Court, except for a general denial, the

appellant could not and did not specifically deny the

transactions. Same is the case in this Court, where in the

counter affidavit, the details of these transactions have bheen

set out by the State and in the rejoinder filed by the appellant,

there is no specific denial of these transaction or of the extents

involved in those transactions. Therefore, it stands

established without an iota of doubt as found by the High

Court, that the appellant suppressed the fact that he had

parted with almost the entire property purchased by him

i der the registered document through which he claimed title

L the petition schedule property before the Forest Tribunal.

e - .

In other words, when he claimed that he had title to 20 acres

of land and the same had not vested in the State and in the

alternative, he bona fide intended to cultivate the land and

was cultivating that land, as a matter of fact, he did not have

either title or possession-over that land. The Tribunal had

found that the land was a private forest and hence has vested

under the Act. The Tribunal had granted relief to the

appellant only based on Section 3 (3} of the Act, which provided

that so much extent of private forest held by an owner under a

valid registered document of title executed before the

appointed day and intended for cultivation by him and that

does not exceed the extent of the ceiling area applicable to him

under Section 82 of the Kerala Land Reforms Act, could be

exempted. Therefore, unless, the appellant had citle to the

application schedule land and proved that he intended to .

cultivate that land himself, he would not have been entitled to

an order under Section 2(3) of the Act. It i. obvicus that when

he made the claim, the appellant neither had title nor

(=

-]
i
|
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possession over the land. There could not have been any
intention on his part to cultivate the land with which he had
already parted and of which he had no right to possession.
Therefore, the appellant played a fraud on the Court by
holding out that he was the title holder of the application
schedule property and he intended to cultivate the same, while
procuring the order for exclusion of the application schedule

lands. It was not a case of mere perjured evidence. It was
suppression of the most vital fact and the founding of a claim
cn a non-existent fact. It was done knowingly and

deliberately, with the intention to deceive. Therefore, the
finding of the High Court in the judgment under appeal that

the appellant had procured the earlier order from the Forest
Tribunal by playing a fraud on it, stands clearly established.
It was not & case of the appellgnt merely putting forward a
false claim or obtaining a judgment based on perjured

evidence. This was a case where on a fundamental fact of
entitlement to relief, he had deliberately misled the Court by
suppressing vital information and putting forward a false
claim, tfalse to his knowledge, and a claim which he knew had

no basis either in fact or on law. It is therefore clear that the
order of the Forest Tribunal was procured by the appellant by
playing a fraud and the said order is vitiated by fraud. The
fact that the High Court on the earlier occasion declined to

i =rfere either on the ground of delay in approaching it or on
t_ ground that a Second Review was not maintainable,

cannot deter a Court moved in that behalf from declaring the
earlier order as vitiated by fraud.

18. The High Court, as a court of record, has exercised
its jurisdiction to set at naught the order of the Forest
Tribunal thus procured by the appellant by finding that the

same is vitiated by fraud. There cannot be any doukt that the
court in exercise of its jurisdiction under Article 215 of the
Constitution of India has the power to undo a decision that

has been obtained by playing a fraud on the court. The
appellant has invoked our jurisdiction under Article 136 of the
Constitution of India. When we find in agreement with the

High Court that the order secured by him is wvitiated by fraud,
it is obvious that this Court should decline to come to his aid
by refusing the exercise of its discretionary jurisdiction under
Article 136 of the Constitution of India. We do not think that
it is necessary to refer to any authority in support of this
position except to notice the decision in Ashok Nagar Welfare
Association and another vs. R._K. Sharma and others

[12001) Supp. 5 SCR 662}.

]

\

T The order of the Forest Tribunal in the case on hand
had merged in the decision in MFA No.328 of 1981 rendered

by the High Court. The governing decision, therefore, was the
decision of the High Court. When seeking to question the

decision as being vitiated by fraud, the proper course to adopt
was to move the court that had rendered the decision, by an
application. In a case where an appeal is possible, an appeal
could be filed. The House of Lords indicated in Kinch Vs.
Walcott (supra} that it will be in the power of the party to the
decision complaining of fraud to apply directly to the court
which pronounced the judgment to vacate it. The Full Bench

of the Bombay High court in Guddappa Chikkappa Kurbar

and another wvs. Balaji Ramji Dange (AIR 1941 Bombay 274)
observed that no Court will allow itself to be used as an
instrument of fraud and no Court, by the application of rules

of evidence or procedure, cfn allow its eyes to be closed to the
fact that it is being used -s an instrument of fraud. In Hip
Foong Hong vs. H. Neotia ard Company (1918 Appeal

2
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. ]
Cases 8( 8) the Privy Council held that if a judgment is affected
by fraudulent conduct it must be set aside. In Rex vs.
Recorder of Leicester (1947 (1) K B 726) it was held that a SIL\
certiorari would lie to guash a judgment on the ground that it
has been obtained by fraud. The basic principle obviously is
that a party who had secured a judgment by fraud should not

be enabled to enjoy the fruits thereof. In this situation, the
High Court in this case, could have clearly either quashed the
decision of the Forest Tribunal in OA No.247 of 1979 or could
have set aside its own judgment in MFA No.328 of 1931

dismissing the appeal from the decision of the Forest Tribunal
at the stage of admission and vacated the order of the Forest
Tribunal by allowing that appeal or could have exercised its
jurisdiction as a court of record by invoking Article 215 of the
Constitution to set at naught the decision obtained by the
appellant by playing a fraud on the Forest Tribunal. The High
Court has chosen to exercise its power as a court of record to
nullify a decision procured by the appellant by playing a fraud
on the court. We see no objection to the course adopted by

the High Court even assuming that we are inclined to exercise
our jurisdiction under Article 136 of the Constitution of India
at the behest of the appellant.

20. In the view that we have taken as above, the plea
¥ t the second review was not maintainable, that the Division
E__<h could not have ignored the earlier corders of the High

Court dismissing the ‘appeal at the stage of admission and the
dismissing of the petition for condonation of delay in filing the
first review, are all of no avail to the appellant. In this case,
the Forest Tribunal had also been moved by way of review and

that tribunal refused to exercise its jurisdiction under Section
8E of the Act and nothing stands in the way of the High Court
setring aside that order on a finding that the original order
from the Forest Tribunal was secured by prlaying a fraud on

the Tribunali. Egually, nothing stcood in the way of the High
Court reviewing the judgment in O.P. No. 2926 of 1989 in

which a mandamus was issued by the High Court to restore
possession of the application schedule property to the

appellant. Similarly, nothing stood in the way of the High

Court in alleowing C.P. No. 20946 OF 1997 filed by a body of
citizens challenging the restoration of 20 acres of virgin forest
te the appellant in presumed enforcement of the order in C.A.

No. 247 of 1979 and passing the necessary order nullifying the
criginal order. The fact that the High Court has chosen to
review the earlier order on the petition for condonation of delay
j=.filing the first review petition and then to exercise the power
f‘:review cannot be of any moment in the light of the what we
heve stated. In any event, as we have indicated, this is a fit
case where we should clearly decline to exercise our

jurisdiction under Article 136 of the Constitution of India to
come to the aid of the appellant to secure to him the fruits of
the fraud practiced by him on the Forest Tribunal and the

High Court. Thus, we find ne merit in the argument that the

High Court had exceeded its jurisdiction in setting aside the
order of the Forest Tribunal at this distance of time.

21. We thus confirm the decision of the High Court and
dismiss these appeals with costs. We hope that this judgment

will act as an eye opener to the Forest Tribunals and the High
Court exercising appellate jurisdiction in dealing with claims,
{cbviously now they are belated claims) for exemption or

exclusion under Section. P of the Act. It behoves the Forest
Tribunals ana the appellate court to carelully scrutinise the

case of titi= and possession put forward by claimants as also

the identiti s of the lands sought to be claimed, while
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entertaé ring applications under Section 8 of the Act.
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